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HUMMARY

The report provides a summary of the study that
the Eastern-Ukrainian Centre for Civic Initiatives
in cooperation with Dnipro-based “Sich” Human
Rights Group and Kyiv-based Civic Committee for the
Protection of Constitutional Rights and Civil Liberties
carried out throughout January to August 2018.

The study aimed to identify key/systemic problems in
the conduct of official investigations of criminal offences
against the civilians and Ukrainian service personnel
in the context of the armed conflict in Eastern Ukraine
based on analysis of specific criminal proceedings.

It focused on the cases of intentional deprivations of
life of civilians and service personnel in non-military
situations, enforced disappearances of civilians
and the disappearances of service personnel at their
duty stations, rape, illegal deprivation of liberty and
abduction on the temporarily occupied territory of
Donbas. Particular attention was paid to cases of
deaths and injuries of civilians during artillery shelling
of the government-controlled territories and cases of
destruction and damage to residential buildings caused
by artillery shelling on both sides of the contact line.

The report provides an account of the actual circumstances
of investigation of individual cases (considering legislative
restrictions). It enables readers to independently conclude
whether the investigations were effective.

At the same time, the authors identified a wide range

of problems and deficiencies in official investigations

that may prove their ineffectiveness. In particular, the

common problems in investigations were as follows:

- Failure to enter information on criminal offences into
the Unified Register of Pre-Trial Investigations;

- Territorial jurisdiction for pre-trial investigations
of criminal offences committed on the occupied
territories is assigned with the pre-trial investigations
authorities located far away, or with poor transport
accessibility from the crime scene/residence of the
majority of witnesses and victims;

- The activities of law enforcement officers are not
prompt enough;

- Lack of thoroughness in investigative/search
activities, in particular, unjustified delays in
organizing the necessary forensic assessments,
failure to interrogate all witnesses, superficial
interrogation, etc.

- Suboptimal use of forensic technology, tactics and
techniques;

- Failure to conduct investigative activities at victim’s
request;

- Effective modality of investigation of crimes related
to artillery shelling is missing;

- No unified approach to qualification of crimes related
to infringements on inviolability of housing on the
occupied territories;

- Lack of information exchange between various
pre-trial investigation authorities on criminal
proceedings;

- Law enforcement agencies do not provide a legal
response to the use of civilian real estate for military
purposes and the looting of residential houses;

- Lack of adequate procedural supervision over pre-
trial investigations on the side of prosecutors.

To have these problems addressed the authors
developed recommendations for the Verkhovna Rada
of Ukraine, Ministry of Justice, Ministry of Defence,
Ministry of Interior, Prosecutor General’s Office and
the National Police.
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ﬂEY DEFINITIONS

Pre-trial investigation is the stage of criminal
proceedings that starts when information on a criminal
offence is entered into the Unified Register of Pre-Trial
Investigations (hereinafter: URPI) and ends with a
criminal proceeding is closed; or when an indictment
or a motion on mandatory medical or correctional
measures, or a motion of release from criminal liability,
is submitted to the court.

The Unified Register of Pre-Trial Investigations
(UPRI) is an automated electronic database that
provides collection, storage, protection, record, search
and summary of data on criminal offences. The
register is established and maintained in line with
the requirements of the Code of Criminal Procedure
of Ukraine (hereinafter: CCP of Ukraine). Its goals
are: 1) to register criminal offences/proceedings and
the recording of decisions made during the pre-trial
investigations, persons that made the decisions and

outcomes of court proceedings; 2) to provide timely
control over the observation of laws in the context
of pre-trial investigations; 3) to analyse the status of
structure of criminal offences committed in Ukraine;
and 4) to provide information and analytical support
to the law enforcement agencies.

Criminal proceeding is the pre-trial investigation
and court proceeding and other procedural activities
with regard to an offence which is punishable under
the criminal law of Ukraine. In certain cases - context-
specific - it may refer either to a process (investigation
and/or trial) or materials of pre-trial investigation. For
the latter, a synonym term ‘case’ is occasionally used
for the reasons of simplicity.

Occupied territories - temporarily occupied territories
in Donetsk and Luhansk oblasts’.

' According o Article 1 of the Law of Ukraine “On Peculiarities of
State Policy on Ensuring Ukraine’s State Sovereignty over Temporarily
Occupied Territories in Donetsk and Luhansk “Oblasts,” the temporarily
occupied territories in Donetsk and Luhansk oblasts are parts of the
territory of Ukraine over which the armed formations of the Russian
Federation and occupational administration of the Russian Federation
have established and carry out general control, namely:

1) the land territory and its internal waters within the limits of separate
districts, cities, towns, seftlements and villages of Donetsk and
Luhansk oblasts;

2) internal sea waters adjacent to the land territory specified in
paragraph 1 of this part;

3) subsoil under the territories specified in paragraphs 1 and 2 of this
part and airspace above these territories.

The boundaries and the list of districts, cities, towns, settlements and
villages, parts of their territories in the Donetsk and Luhansk oblasts
that are temporarily occupied are determined by the President of
Ukraine upon submission of the Ministry of Defense of Ukraine prepared
based on the proposals of the General Staff of the Armed Forces.

Since the report does not focus on the investigation of criminal
offences committed on the territory and/or related to the temporary
occupation of the Autonomous Republic of Crimea, the term
“occupied territories” used in the report does not apply to the
temporarily occupied territory of the Autonomous Republic of Crimea.



INTRODUCTION

Since the outbreak of armed conflict, Ukraine has faced
the necessity of carrying out the effective investigation
of conflict-related criminal offences along with ensuring
national security and defence.

The military aggression of the Russian Federation
against Ukraine that broke out in early 2014 caused
large-scale and systemic human rights violations all over
Donetsk and Luhansk oblasts and in some instances -
in other regions. Ukraine had never suffered this scale
and impact of human rights infringements since its
independence. The human being, his or her life and
health, honour and dignity, freedom, inviolability,
property and other rights and freedoms protected by
law and recognized by a civilized world have been
subject to long-term harm. It is only now that the joint
efforts of the government, civil society and international
organizations have helped to provide certain remedies.

The situation is particularly critical in the occupied
territories, where numerous cases of intentional
deprivations of life and summary executions, illegal
deprivation of liberty and abduction, torture, looting and
other crimes have occurred which directly related to the
occupation of the region by the aggressor state. These
crimes were committed by the members of illegal armed
groups (hereinafter: IAGs), including local residents
and mercenaries from Russia, and professional Russian
military and officers of the special service agencies
of the Russian Federation that were present in the
region.

The flare-up in crimes did not bypass the government-
controlled territory of Ukraine. Most of crimes were
committed here at the height of the conflict in 2014-2015.

During this time, the Eastern-Ukrainian Centre for
Civic Initiatives (hereinafter: EUCCI) and other human
rights organizations have documented certain cases of
deprivation of life, numerous enforced disappearances,
infringements on inviolability and looting of civilian
housing in the conflict area.

More recently, crimes have related to the deaths and
injuries of the civilians, damage to property due to
artillery shelling that law enforcement officers qualify

as terrorist acts, as well as the looting of civilian housing
in the conflict area are documented on government-
controlled territory. A separate - and specific - group
of offences are the so-called ‘non-battle casualties’ of
Ukrainian service personnel, including ‘mysterious
suicides’ (evidencing signs of deprivation of life) and
cases of going missing at duty station (not directly
related to the hostilities).

Unfortunately, law enforcement and the judicial
systems of Ukraine proved to be unprepared for these
developments. This has culminated in a widespread
pattern of impunity - the overwhelming majority of
persons who committed crimes have not been held
accountable.

In its Resolution 2133 (2016) on Legal remedies for
human rights violations on the Ukrainian territories
outside the control of the Ukrainian authorities, the
Parliamentary Assembly of the Council of Europe
(hereinafter: PACE) stated that in the conflict zone in
the Donbas region the civilian population, as well as a
large number of combatants, were subjected to violations
of their rights to life and physical integrity and to the
free enjoyment of property, as a result of war crimes and
crimes against humanity including the indiscriminate
or even intentional shelling of civilian areas, sometimes
provoked by the stationing of weapons in close
proximity. [...] The inhabitants also suffer from the
prevailing climate of impunity and general lawlessness
due to the absence of legitimate, functioning State
institutions, and in particular access to justice (paras
10 and 11 of the Resolution). In addition, the Assembly
urged the competent authorities of both Ukraine and the
Russian Federation to: 1) effectively investigate all cases
of serious human rights violations allegedly committed
in all areas under their effective control; 2) prosecute
their perpetrators, thereby also discouraging any such
violations in future; 3) compensate their victims to the
extent possible (para 17 of the Resolution).

Prompt, complete, impartial investigation and trial is
one of key objectives of criminal proceedings. The idea
is that anyone who has committed a criminal offence
is prosecuted in the extent of his/her guilt, no one is
accused or convicted, no one is subjected to unjustified



procedural coercion and that each party to the criminal
proceeding enjoys the right to due process.

The impunity is a cause of new offences and entrenches
distrust in the law enforcement system in Ukraine, both
on the side of victims and their family members, and
the community at large.

Most of the criminal proceedings are currently
investigated by the police of Donetsk and Luhansk
oblasts (apart from the artillery shelling, which is
qualified as terrorist acts and is investigated by the
investigative units of the Security Service of Ukraine
(hereinafter: SSU)).

This study proves particularly relevant as the official
investigations in many conflict-related cases fall behind
the principles of official investigations. At the same
time, the reasons for these problems and any viable
solutions are out of focus of the community, human
rights organizations and the mass media.

The goal of the study is to identify key/systemic
problems in the conduct of official investigations of
criminal offences against the civilians and Ukrainian
service personnel in the context of the armed conflict in
Eastern Ukraine based on analysis of specific criminal
proceedings; and suggest viable solutions to these
problems.

Scope of the study encompasses criminal offences that
have been committed both on government-controlled
and temporarily occupied territories of Ukraine in
Donetsk and Luhansk oblasts? (not including the
temporarily occupied territory of the Autonomous
Republic of Crimea).

Victims of the crimes under scrutiny include the
civilians and service personnel (as long as a crime has
been committed outside the context of hostilities, for
example - a service person was deprived of life at the
military unit headquarters, a person went missing in a
place other than in a combat zone, etc.) while the very
crimes are related to the armed conflict.

The scope of study does not include offences committed
against the service personnel in the context of hostilities®
(deprivation of life on a battlefield, torture in captivity,
etc.), violations of the laws and customs of war, since
such offences occur within the scope of armed conflict
directly and thus should be subject to a separate study.

The conclusions on the problems and drawbacks of
investigations and recommendations of the authors on

2 The only conclusion drawn was made with regard to the Makarenko
case (Dnipropetrovsk oblast), since the respective military unit was
temporarily located outside the ATO area.

3 The only conclusion drawn was made with regard to the Hryshyn
case to demonstrate one of critical problems that the family members
of killed service personnel face.

possible improvements are based on the scrutiny of pre-
trial investigation materials of 35 criminal proceedings
that were investigated by the investigative units of the
National Police of Ukraine and SSU.

The sample encompasses cases on diverse types of
crimes (enforced disappearances, deprivations of life,
rapes, etc.). At the same time, these cases are not evenly
distributed between the respective chapters of the report.
For example, the report only provides an account on
one case of rape and two cases of deprivation of life of
civilians. The reason is that certain types of crimes entail
large number of victims who do not conceal the fact and
circumstances of crime against them?, while in the case
of other crimes, the victims tend to keep this information
confidential and are reluctant to contact human rights
defenders® which complicates the collection of necessary
data.

The sample included both the cases in which the
EUCCI or partner NGOs provided legal aid to the
victims and the cases that were reported later during
the data collection for this study. Priority was given to
cases in which victims or their family members took
sufficient steps to report the offence and request that it
is investigated.

In certain cases, the researchers independently initiated
official investigations and/or specific investigative
activities in the interest and upon instruction of the
victims. To this end, they submitted the respective
motions/requests to law enforcement officers. This
method is called ‘an experiment.”

The experiment as a method of data collection is relevant
and necessary because analysis of the victims” materials
was often not enough to impartially evaluate the
performance or omission of law enforcement officers.
For example, several victims submitted motions
requesting from an investigator to set investigative/
search actions, but these motions were not specific
enough while properly justified. In these cases, the
investigators dismissed the motions or conducted
investigative/search actions other than those requested
from them by a victim.

The experiment helped to identify and impartially
evaluate how the law enforcement officers address
specific and the well-drafted requests/motions of the
victims.

Another method of data collection is semi-structured
interviews with the prosecutors and police officers.

4 For example: cases of illegal deprivation of liberty and abduction
on the occupied territories that were frequently committed against
civic activists who are still active in the community; cases related to
artillery shelling in which victims often request compensation and
contact human rights defenders on their own.

5 For example: cases of rape and other gender-based violence, cases
conceming deprivations of life on the occupied territories.
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Interviews were conducted with the Military Prosecutor
of the United Forces Oleh Tsitsak (24 July 2018,
Kramatorsk, Donetsk oblast) and Deputy Head of
Investigative Department of the Main Department of
the National Police of Ukraine in Donetsk oblast Dina
Lukianchuk (20 July 2018, Mariupol, Donetsk oblast).

The study only focuses on the pre-trial investigation
stage - official investigation before transferring a case
to the court® - and sets aside the problems that might
emerge at other stages of criminal proceedings. The
reason is that every stage of criminal proceedings has
a number of specific issues that have to be analysed
individually. While the key task of pre-trial investigation
is to establish all circumstances of a crime and the
perpetrators, the court proceedings aim at impartial
and objective consideration of an indictment against
an accused person.

The list of problems and drawbacks that the authors
identified in the investigations is not exhaustive and
comprehensive. In particular, the report does not concern
itself with the issue of the suboptimal professional
competence of investigators, since a separate study is
necessary to produce impartial conclusions on matter.
Nor does the report concern various political (political
climate), economic (wages of law enforcement officers,
funding of law enforcement agencies, etc.) and social
(high rate of crime and general aggravation of crime
situation in the region, social conflict in society) reasons
for the ineffectivenss of investigations. The authors were
not able to analyse these issues due to limited scope,
time and resources. At the same time, the authors do
not deny these problems and acknowledge that they
significantly affect the investigations. Other human

¢ According to the law of Ukraine, criminal proceeding is composed
of several stages including pre-trial investigation, court proceeding,
and execution of court decision.

rights NGOs have focused on these problems in their
studies.

The preliminary findings of the study were shared with
fellow human rights defenders, who mostly agreed that
the identified patterns and flaws in investigations were
common in Ukraine.

To prevent disclosure of information and do no harm to
further investigations, the authors had to conceal certain
details, investigative leads and sometimes the names
of victims when elaborating on the circumstances of
investigation of certain cases in the report.

The authors recognize their interest in effective
investigations and the prompt restoration of justice
for the victims. At the same time, we tried to be as
impartial and objective as possible in presenting the
circumstances, their interpretations and evaluation.

The organizations that authored the study highly
appreciate the efforts made by the Armed Forces
of Ukraine (hereinafter: AFU) and law enforcement
agencies to ensure the independence, unity and
territorial integrity of Ukraine, and to overcome
impunity. At the same time, impartial presentation of
the circumstances of the cases and the evaluation of
investigations prompted the authors to make certain
critical comments and sometimes recognize the omission
of law enforcement officers or unlawful actions of the
service personnel.

The authors hope that the target audience will consider
and implement the recommendations in their further
work.




H. APPLICABLE LAW

1.1. Standards of investigation
in the ECtHR case-law

The European Court of Human Rights (ECtHR)
regularly considers individual claims related to
ineffective investigation of grave violations of human
rights established by the Convention for the Protection
of Human Rights and Fundamental Freedoms. In its
case-law, the Court emphasizes the need to comply with
the standards of effectiveness of pre-trial investigation.
Although the temporarily occupied territories are
inaccessible to Ukrainian law enforcement and judicial
authorities, the violations of human rights that take place
there fall within the jurisdiction of the Convention. In
considering future cases, the ECtHR will determine
which State Party to the Convention de facto exercises
control over these territories. Evidently, the Court will
consider the possible responsibility of both Ukraine as
the territory where the self-proclaimed republics are
located and the Russian Federation in that it can exercise
effective control there.

It is highly likely that the international courts will
further recognize Ukraine’s partial responsibility for
violating human rights on non-government-controlled
territories. To a greater extent, that will apply to non-
fulfilment of the state’s positive obligations - that is,
Ukraine’s failure to take necessary measures to ensure
the protection of human rights. An important precedent
is the ECtHR Judgment in the case of Ilascu and Others
v. Moldova and Russia where the Court found that even
in the absence of effective control, the State still has a
positive obligation under Article 1 of the Convention to
take all appropriate measures to protect the applicants’
rights guaranteed by the Convention’.

As regards official investigations of criminal offences
committed against civilians and Ukrainian service
personnel (in non-military circumstances) in Eastern
Ukraine, they often lack adequate effectiveness. This is
confirmed by the increased number of applications to
the ECtHR. The plaintiffs have complained of violations

7 ECtHR Judgment in the case of llascu and Others v. Moldova and
Russia, Application no. 48787/99, p. 331.

of the Convention - in particular, Ukraine’s failure to
effectively investigate violations of the right to property,
illegal detention, torture and deprivations of life®. The
obligation to prosecute perpetrators of the most serious
human rights violations is enshrined in the practice of
the ECtHR as a procedural aspect of certain articles
of the Convention. That is, the States Parties to the
Convention have an obligation to carry out an effective
investigation into violations of the substantive parts of
these articles’.

The following violations are the most common in this
regard:

Article 2 (right to life) - ineffective investigations of
alleged deprivations of life, as well as the whereabouts
and fate of missing persons in circumstances that
threatened their life;

Article 3 (prohibition of torture) - inappropriate
investigation of cruel or degrading treatment where
complaints or sufficient information is made available
to suggest that such treatment took place;

Article 5 (right to liberty and security of person) -
failure of state authorities of Ukraine to conduct an
effective investigation of the whereabouts and fate of
missing persons when there were reasonable suspicions
that they were held in illegal detention when they went
missing;

Article 13 (right to an effective remedy) - failure of state
authorities of Ukraine to provide an effective remedy
for the violation of human rights in investigations in
accordance with Articles 2 and 3 of the Convention.

According to the ECtHR case-law, the obligation to
protect the right to life under Article 2 of the Convention
is determined in conjunction with the general obligation
of the State under Article 1 of the Convention, which
mandates the Parties “to secure to everyone within their
jurisdiction the rights and freedoms defined in [...] this
Convention”!’ and also indirectly requires effective

8 ECtHR Communicated case of Leffer and Others v. Ukraine and
Russia, Application no. 30863/ 14.

? ECtHR Judgment in the case of Fedorchenko and Lozenko v.
Ukraine, Application no. 387/03, pp. 41-42.

'°Convention for the Protection of Human Rights and Fundamental
Freedoms, 04.11.1950.



investigation in any form if a person is deprived of
his/her life as a result of the use of force''. The right to
life has two components: the substantive component
by virtue of which every person has the right not to be
arbitrarily deprived of life, which thus imposes certain
restrictions on the use of force, and the procedural
component which requires a prompt, independent and
impartial investigation and prosecution in cases where
there is reason to believe that a person was arbitrarily
deprived of life?. The main aim of such an investigation
is to ensure the effective implementation and application
of national law protecting the right to life. State
authorities should act on their own initiative in each
case that has become known to them irrespective of the
form of investigation. State authorities cannot transfer
this obligation to family members, wait for a formal
complaint or transfer responsibility for the investigation
to other persons®. This is not an obligation of result,
but an obligation to take measures.

The state authorities should take all measures to
preserve evidence related to the violation. Any gaps in
the investigation that undermine its ability to determine
the cause of death or perpetrators increases the risk of
failure to comply with the standards established by
the Convention™. Also, the standard indirectly implies
the requirement of reasonable promptness'®. While
various difficulties and impediments may hinder the
progress of investigation, it is critical that the state
authorities promptly respond to the violation to boost
public confidence in compliance with the rule of law
in preventing any signs of conspiracy or leniency to
unlawful actions'.

The criteria for effective investigation of violations of
Article 3 of the Convention are similar to the criteria
on procedurals aspect of Article 2. Article 3 sets an
obligation to investigate credible allegations (so-called
prima facie) on torture or other cruel treatment. State
authorities should take all necessary procedural steps
to investigate the facts of ill-treatment that a person
complains of (for example, collecting eyewitness
testimony, witness testimony, obtaining expert opinions,

"ECtHR Judgment in the case of Kaya v. Turkey, Application no.
168/1996/777/978, p. 86.

2 Office of the United Nations High Commissioner for Human Rights.
Accountability for killings in Ukraine from January 2014 to May 2016.
Available at: https://www.ohchr.org/Documents/Countries/UA/OHC
HRThematicReportUkraineJan2014-May2016_EN.pdf.

BECHHR Judgment in the case of llhan v. Turkey, Application no.
22277/93. p. 63.

“ECtHR Judgment in the case of Gongadze v. Ukraine, Application
no. 34056/02, p. 176.

WECtHR Judgments in the cases of Yasa v. Turkey, Application no.
63/1997/847/1054, pp. 102-104; Cakici v. Turkey, Application no.
23657/94, pp. 80, 87 and 106.

YECtHR Judgments in the cases of McKerr v. United Kingdom,
Application no. 28883/95, pp. 108-115; Avsar v. Turkey, Application
no. 25657/94, pp. 390-395.

and - where feasible - conducting medical examination
of a person to assess injuries, etc.)"”. Investigations
into ill-treatment must be thorough. This means that
authorities should always try to find out in good
faith what has happened and not rely on hasty and
unreasonable conclusions to close a criminal case, or
to use such conclusions as the basis for their decisions.
They must use all reasonable and accessible measures
to collect evidence relevant to the offence, including,
witness testimonies, findings of forensic examinations.
Any gaps of investigation that undermine its ability to
determine the cause of bodily injury or perpetrators will
increase a risk of failure to comply with the standard’®.

Immediate and effective investigation is also required
under Article 5 if there is reasonable suspicion that a
person has been arrested and has gone missing. State
authorities are obliged to provide a credible and justified
explanation of the whereabouts and fate of the missing
person after he or she was detained”. Also, the Court
in its case-law emphasizes that even during an armed
conflict and impossibility to identify those who were
illegally deprived of liberty, the State Party should take
additional investigative steps to find out the cause of the
disappearances®. Failure of state authorities to officially
address a person’s detention is a complete denial of
guarantees of the rights of detainees under Article 5 of
the Convention.

Article 13 of the Convention inter alia guarantees the
availability of remedies at the national level for the
exercise of the right to an effective investigation. The
boundaries of the State’s obligations under Article
13 depend on a particular violation that a person
complains about. In its case-law, the Court emphasizes
that the requirements of Article 13 are broader than the
State’s obligation to conduct an effective investigation
in accordance with Articles 2 and 3. For example,
as regards alleged violations of Articles 2 and 3 of
the Convention, Article 13 requests both providing
compensation to victims and conducting thorough and
effective investigation for identification and bringing
perpetrators to liability, including a claimant’s effective
access to the investigation procedure. Ineffectiveness
of investigation undermines effectiveness of other
means, including the possibility to file civil suits for
compensation of damages?.

VECHHR Judgment in the case of A.N. v. Ukraine, Application no.
13837/09, pp. 65-72.

BECTHR Judgment in the case of Karabet and Others v. Ukraine,
Applications no. 38906/07 and 52025/07, p. 259.

YECtHR Judgment in the case of Kurt v. Turkey, Application no.
12815/1997/799/1002, pp. 128-129.

2ECtHHR Judgment in the case of Cyprus v. Turkey, Application no.
25781/94, pp. 143-148.

2TECHHR Judgment in the case of Isayeva, Yusupova and Bazayeva
v. Russia, Applications no. 57947/00, 57948/00 and 57949/00, pp. 236-
240.



Investigation should be effective in a sense that it can
identify and bring perpetrators to liability. This is not
an obligation to achieve the result, but an obligation
to take measures.

According to the minimum effectiveness requirements
that the Court has established in its case-law,
investigation must be independent, impartial and
subject to public scrutiny, and the competent authorities
must act with exemplary diligence and promptness®.

To deliver on the Action Plan to Implement the National
Human Rights Strategy of Ukraine by 2020 that was
approved by the Decree of the Cabinet of Ministers of
Ukraine (hereinafter: CMU) # 1393-r as of 23.11.2015, the
Scientific and Research Laboratory for Countering Crime
of Kharkiv National University of Internal Affairs has
developed scientific and technical guidelines “Principles
of Effective Investigation in accordance with the ECtHR
case-law.””?

The researchers summarized essential principles

of effective investigation in accordance with the

international instruments and the ECtHR case-law and

identified the following;:

- the principle of avoiding unlawful use of coercive
measures;

- the principle of responsibility and justice;

- the principle of legal justification of police measures
and procedural actions;

- presumption of innocence and observance of
reasonable terms;

- the principle of legal aid and adequate interrogation;

- the principle of justification of arrest or detention of
a person®.

Having analysed the ECtHR case-law on the requirements
of investigations under Articles 2 and 3 of the Convention,
the researchers outlined the following requirements:

Article 2 of the Convention:

- effectiveness - independent and impartial
investigation that meets certain minimum
effectiveness standards;

- independence - officers responsible for the
investigation should be independent from those
involved in the events under investigation;

- preservation of evidence - taking all measures to
preserve evidence related to the event®.

Article 3 of the Convention:
- diligence of investigation;

2ECHHR Judgments in the cases of Muta v. Ukraine, Application
no. 37246/06, p. 6; Aleksandr Nikonenko v. Ukraine, Application no.
54755/08, p. 44.

ZPrinciples of Effective Investigation in accordance with the
ECtHR case-law. Scientific and technical guidelines. K.Buhaichuk,
Ye.Hladkova, TMalynovska, I.Sviatokum, O.Fedosova. Kharkiv, Kharkiv
National University of Interal Affairs, 2017, 81 p.

%|bid, pp. 27-32.

% |bid, pp. 38-39.

- effectiveness of collecting evidence in investigation;
- independence and impartiality of investigation®.

Thus, an effective investigation of a criminal offence
should meet the following minimum criteria under the
Convention:

- independence and impartiality;

- involvement of a victim and civic control/ openness
and transparency in reasonable limits at all stages of
the investigation;

- diligence (completeness) and promptness (timeliness);

- reasonable terms.

1.2. National law

The Criminal Code of Ukraine (hereinafter: CCU)¥
inter alia establishes criminal liability for intentional
deprivation of life, bodily injuries of various severity,
beating and torment, torture®, deprivation of liberty or
abduction of a person, terrorist act, involvement in the
commission of a terrorist act, public appeals to commit
or facilitation of a terrorist act, creating a terrorist group
or a terrorist organization, and funding terrorism.
Separate sections of the CCU refer to crimes against
the established procedure of military service (military
crimes®) and crimes against peace, security of humanity
and international order (planning, preparing, starting
and conducting aggressive war, violating the laws and
customs of war).

The procedure for criminal proceedings in Ukraine
is determined exclusively by the criminal procedural
law of Ukraine that consists of the provisions of the
Constitution of Ukraine, international treaties ratified
by the Parliament, the CCP of Ukraine® and other laws
of Ukraine.

Article 2 of the CCP of Ukraine states that the
objectives of criminal proceedings are to protect
the person, society and state from criminal offences,
protect the rights, freedoms and legitimate interests of
the parties to criminal proceedings, as well as to ensure
a prompt, complete and impartial investigation and trial so
that any person who has committed a criminal offence

2 lbid, pp. 40-43.

27The CCU adopted on 5 April 2001, and effective from 1 September
2001.

28|n Ukraine, torture is recognized as a crime of moderate gravity
(maximum punishment is imprisonment for up to five years). In case of
aggravating circumstances (the same action is committed repeatedly
or by a group of persons in collusion, or on motives of racial, national or
religious hatred) it is considered a grave crime (maximum punishment
is imprisonment for up to ten years). In its Resolution 2112 (2016) “The
humanitarian concerns regarding people captured during the war
in Ukraine,” the PACE urged the Ukrainian authorities to recognize
torture as a grave crime.

2 Hereinafter the effective definitions of the Criminal Code are used.

0The new CCP of Ukraine was adopted on 13 April 2012 and is
effective from 19 November 2012.



is brought to justice, no innocent person was accused
or convicted, no person was subjected to unjustified
procedural coercion, and that every party to the criminal
proceedings is subject to due process.

According to the objectives of criminal proceedings, the
investigation should first and foremost be prompt,
complete and impartial.

General principles of criminal proceedings:

1) the rule of law;

2) legality;

3) equality before the law and the court;

4) respect for human dignity;

5) protecting the right to freedom and integrity of a
person;

6) inviolability of housing or other property of a
person;

7) privacy of communication;

8) freedom from interference with privacy;

9) inviolability of property rights;

10) presumption of innocence and ensuring proof of
guilt;

11) freedom from self-disclosure and the right not to
testify against close relatives and family members;

12) prohibition of double jeopardy;

13) ensuring the right to protection;

14) access to justice and the binding nature of court
decisions;

15) adversary justice system and freedom of parties to
submit evidence to court and prove its credibility;

16) direct consideration of testimonies, statements and
documents;

17) ensuring the right to appeal procedural decisions,
actions or omission;

18) publicity;

19) discretion;

20) publicity and openness of court proceedings and its
full record by technical means;

21) reasonable terms;

22) the language of criminal proceedings.

Currently, the CCP of Ukraine does not establish a
concept of “ineffective investigation”/ “ineffective pre-
trial investigation.”

In November 2017, a draft law®! was submitted to the
Verkhovna Rada to supplement the first part of Article
3 of the CCP of Ukraine (key definitions of the Code) with
paragraph 28 as follows:

“28) ineffective pre-trial investigation is a status of
pre-trial investigation featured by low quality of procedural
activities and performance of the investigator/group of
investigators, as proven by the fact that the results of
criminal proceedings for certain period of time fall short of

31 Draft Law on Amendments to the Code of Criminal Procedure
of Ukraine (On Improvement of the Procedure of Pre-Trial
Investigation). Available at: hitp://w1.c1.rada.gov.ua/pls/zweb2/
webprocd_1?pf3511=62947.

the reasonably justified expected results that could have been
achieved during this period of time given the complexity and
specificity of the investigated criminal offence (based on the
analysis of materials of criminal proceedings).”

Later, the author withdrew the draft law®2.

Criminal proceedings are composed of several stages
including pre-trial investigation, court proceeding
(preparatory proceedings, court proceedings, judicial
review of court decisions), and the execution of the
court’s decision.

Pre-trial investigation starts when information on a
criminal offence is entered into the URPI. It ends when
the criminal proceeding is closed, or with an indictment
or a motion on mandatory medical or correctional
measures, or with a motion on release from criminal
liability is submitted to the court.

The Code provides that an investigator or a prosecutor
immediately (but not later than in 24 hours after s/he
received a report as to an allegation of a committed
criminal offence or identified circumstance that can be
referred to a commission of a criminal offence), enter
the respective information into the URPI and start
an investigation. That is, all allegations on criminal
offences are to be subject to verification through criminal
proceedings®.

As a general rule, a pre-trial investigation is carried out
by an investigator of a pre-trial investigation authority
that has jurisdiction over the location where a criminal
offence is alleged to have been committed.

Investigators of the National Police conduct the pre-
trial investigation of all criminal offences, except for
those that fall under the competence of other pre-
trial investigation authorities. For example, the SSU
investigates crimes against the foundations of national
security of Ukraine, crimes related to terrorism, crimes
against peace, security of humanity and international
order and certain other types of crimes.

According to the amendments introduced to the CCP of
Ukraine in October 2017, pre-trial investigation is now
limited to certain terms (6, 12 and 18 months depending
on the crime severity, or 1 or 2 months if a notification
of suspicion is given to a person).

After the armed conflict broke out in October 2014,
the CCP of Ukraine was amended by a supplemental
section 24-1, which regulates the particularities of special
pre-trial investigation of criminal offences (in absentia).

2The draft law was initiated by an MP Yurii Tymoshenko (eight
convocation).

33 Unlike the 1960 CCP of Ukraine that provided for the preliminary (pre-
investigative) verification of allegations and reports. Such a verification
was carried out within 10 days. Upon a verification, a criminal case
was opened, or a prosecution was denied.



A special pre-trial investigation is carried out based
on the decision of an investigating judge in criminal
proceedings concerning crimes against the foundations
of national security of Ukraine, certain crimes against
human life and health, against public safety (terrorism),
certain misdemeanours in office and crimes against
peace, security of humanity and international order, as
well as certain other crimes (Article 297-1 of the CCP
of Ukraine) regarding a suspect (unless a suspect is a
minor) who flees from prosecution and court to escape
from criminal liability and is put on an international
fugitive list. At the same time, the CCP of Ukraine
was supplemented by a provision on special court
proceeding that sets forth that a trial in criminal
proceeding for such crimes may be carried out in the
absence of a defendant (in absentia).

Earlier, in August 2014, the CCP of Ukraine was
supplemented with chapter IX that defines a special
regime of pre-trial investigation in martial law,
state of emergency or in the Anti-terrorist operation
(hereinafter: ATO) area. Amendments stipulated that
if an investigative judge is unable to consider motions
on temporary access to belongings and documents,
on a search, on covert investigative/search activities,
and to decide on a measure of constraint in the form
of detention for up to 30 days for persons suspected of
crimes against the foundations of national security of
Ukraine, against public safety (terrorism) and certain
other crimes (on administrative territories where a
special legal regime is established), these functions are
performed by the respective prosecutor.

In April-May 2014, in some districts of Donetsk and
Luhansk oblasts IAGs with support and under
leadership of the Russian Federation seized the
administrative buildings of judicial and law enforcement
agencies of Ukraine. This made the administration
of justice and criminal proceeding on the respective
territories impossible.

In this regard, on 12 August 2014, the Verkhovna
Rada of Ukraine adopted the Law of Ukraine “On
Administration of Justice and Criminal Proceedings
Due to the ATO.”

The law allowed changing the territorial jurisdiction of
court cases and/ or investigative jurisdiction of criminal
offences that fell under competence of the courts and/
or pre-trial investigation authorities located in the ATO
area. Specifically, it created procedural conditions for
trial and pre-trial investigation of such cases on the
government-controlled territory. In addition, the law
provided for the possibility to conduct a special pre-trial
investigation and a special court proceeding with regard
to persons who are in the ATO area.

The Joint Order of the Donetsk Oblast Prosecutor’s
Office and the Main Department of the National Police
(hereinafter: MDNP) in Donetsk oblast # 10/72 “On
Ensuring Effective Pre-trial Investigation in Criminal

Proceedings and Procedural Supervision” of 20.01.2016
is currently effective in Donetsk oblast. It determines the
pre-trial investigation authorities that have territorial
jurisdiction over criminal offences committed on the
occupied territory.

For example, in accordance with this Order, criminal
offences committed on the territory of Leninskyi district
of the city of Donetsk belong to the jurisdiction of
Toretsk branch of Bakhmut police unit of the MDNP
in Donetsk oblast, and criminal offences committed in
Khartsyzk - to Dobropillia branch of Krasnoarmiisk
police unit.

The investigative unit of the MDNP in Luhansk oblast
responded to the EUCCI request that in Luhansk oblast,
the territorial jurisdiction of the crimes committed on the
occupied territory was determined in accordance with
the Law of Ukraine “On Administration of Justice and
Criminal Proceedings Due to the ATO,” instructions
of the Head of High Specialized Court of Ukraine for
Civil and Criminal Cases “On Determining Territorial
Jurisdiction of Cases” # 271/0/38-14 of 02.09.2014, #
29/0/38-14 of 12.09.2014, and # 56,/0/38-14 of 08.12.2014
(these instructions determined the territorial jurisdiction
of criminal proceedings under the competence of local
general courts and courts of appeals located in the ATO
area) and the Parliament’s Resolution “On Changes in
the Administrative and Territorial Structure of Luhansk
oblast, Change and Establishment of the Boundaries
of Novoaidar and Slovianoserbsk districts of Luhansk
oblast # 1692-VII of 07.10.2014*.

Territorial jurisdiction is regulated differently in the
Donetsk and Luhansk oblasts. See paragraph 2 of
chapter 3 of the Report for more details.

To supervise observance of the law during pre-trial
investigation, a prosecutor performs procedural
supervision of investigation. The CCP of Ukraine
provides a prosecutor with the right to entrust
investigative and operating teams with investigative/
search activities, including covert and other procedural
activities or to issue instructions, participate in these
activities and - if necessary - perform these activities
by himself/herself.

On 14 August 2014, the Law of Ukraine “On
Amendments to the Law of Ukraine “On Prosecution”
Regarding the Establishment of Military Prosecutors”
restored the activity of military prosecutors. The new
Law “On Prosecution” adopted on 14 October 2014
has finally established the separate status of military
prosecutors in the system of the prosecution of Ukraine.
So far, military prosecutor’s offices of the Central,
Southern and Western regions are functional. They
manage the garrison prosecutor’s offices. In the
Prosecutor-General’s Office of Ukraine, the Main

3 Letter of the investigative unit of the MDNP in Luhansk oblast #
O-453i/111/18/-2018 of 26.07.2018, in response to the EUCCI request.



Military Prosecutor’s Office is established as an
independent structural unit.

In August 2015, the Prosecutor General of Ukraine
ordered the setting up of the military prosecutor’s office
of the ATO Forces (having the same status as the regional
prosecutor’s office). After the ATO was completed and
the Operation of United Forces started on 30 April 2018,
it was renamed as the military prosecutor’s office of the
United Forces. It consists of the military prosecutor’s
offices of Kharkiv, Donetsk, Mariupol and Luhansk

garrisons. According to the military prosecutor of the
United Forces Oleh Tsitsak, it currently employs some
120 prosecutors®.

In the context of this research, key functions of military
prosecutors are providing procedural supervision of pre-
trial investigation of military and other criminal offences
committed by service personnel of military units and
law enforcement agencies of Ukraine, supporting state
prosecution in criminal proceedings of this category,
and appeal against court decisions®.

%|nterview with authors of the report (24 July 2018, Kramatorsk).

3% Order of the Prosecutor-General of Ukraine # 12-r4 “On Particularities
of Operation of Military Prosecutor’s Offices of 29.08.2014.



E. OVERVIEW OF STATUS
OF OFFICIAL INVESTIGATIONS
BASED ON INDIVIDUAL CASES

2.1. General crime statistics According to the investigative unit of the MDNP in
Donetsk oblast*, throughout 01.04.2014-30.06.2018

information on 7,341 criminal offences labelled “Offences
According to the report of the MDNP in Donetsk oblast, related FO the ATO” was entered into the URPIL, 245 of
information on 23,227 criminal offences, including 7,387 these crimes have been solved.
grave and especially grave offences, was entered into

the URPI in 20177, By type of crimes:
] . Submitted
Type of crimes Quantity to court

Intentional deprivations of life (statistics also include cases of natural death, accidents, 1972 14
suicides, disappearances) !

Intentional grave bodily injury 14 13
Intentional moderate bodily injury 32 -
Intentional light bodily injury 43 -
Beating and torment 2 -
Torture 7 -
Illegal deprivation of liberty or abduction of a person 707 4
Violation of the inviolability of housing 8 -
Theft 348 -
Robbery 41 -
Membership of a gang 201 1
Fraud 52 -
Intentional destruction or damage to property 425 -
Assisting members of criminal organizations and harbouring their criminal activities 87 13
Terrorist act 108 -
Creating a terrorist group or a terrorist organization 2 -
Funding terrorism 2 -
Creating a paramilitary or armed unit not provided for by law 1,216 144
Illegal handling of weapons, ammunition or explosives 161 20
Unlawful appropriation of a vehicle 1,413 3
Seizure of state or public buildings or structures 708 1
Usurpation of power 68 -
Absence without leave from a military unit or a duty station 71 27

3 Report on the MDNP in Donetsk oblast activities in 2017. MDNP in
Donetsk oblast. Available at: https://dn.npu.gov.ua/activity/zviti/
richni-zviti/.

% Report on the MDNP in Luhansk oblast activities in 2017. Not publicly ~ *’Letter of the Investigative Unit of the MDNP in Donetsk oblast #
available. https://Ig.npu.gov.ua/activity/zviti/richni-zviti/. 443i/20/02-2018 of 26.07.2018, in response to the EUCCI request.



At the same time, in March 2018, the head of the
Organization and Technical Department of the Criminal
Investigation Department of the MDNP in Donetsk
oblast, Denys Priadkin, reported slightly different data.
According to Priadkin, during the last four years the
police investigative units in Donetsk oblast registered
3,243 crimes committed on the occupied territories, and
122 crimes have been solved®.

The overburdening of police investigative units is also
worth attention. During the twelve months of 2017,
investigators of the MDNP in Donetsk oblast were
examining around 143,000 criminal proceedings. This
was 2.7% more than in 2016*..

At the same time, they were examining 6,907 criminal
proceedings labelled “Offences related to the ATO” in
2017 and 6,371 and in the first half of 2018*.

On average, in 2017 one investigator was examining
1.2 criminal proceedings of the relevant category, or
15 proceedings per year. In the first half of 2018, one
investigator was examining 2.4 proceedings, or 14.7 per
half a year®.

According to the Deputy Head of Investigative
Department of the MDNP in Donetsk oblast Dina
Lukianchuk, an investigator simultaneously examines
about 300 criminal proceedings of various categories
on average*.

According to the MDNP in Luhansk oblast, information
on 16,166 criminal offences, including on 6,793 grave

and especially grave offences, was entered into the URPI
in 2017%.

Total number of criminal offences committed on the
occupied territory of Luhansk oblast throughout April
2014 - first half of 2018

“*In last four years, Donetsk police officers solved 122 crimes
committed on the occupied territories.” Source: http://police.dn.ua/
news/view/za-chotiri-roki-politsejski-donechchini-rozkrili- 122-zlochini-
yaki-buli-vchineni-na-okupovanij-teritorii.

“1Report on the MDNP in Donetsk oblast activities in 2017. MDNP in
Donetsk oblast. Available at: https://dn.npu.gov.ua/activity/zviti/
richni-zviti/.

4| etfter of the Investigative Unit of the MDNP in Donetsk oblast #
443i/20/02-2018 of 26.07.2018, in response to the EUCCI request.

“lbid.
“Interview with authors of the report (20 July 2018, Mariupol).

“Letter of the Investigative Unit of the MDNP in Luhansk oblast
#0O-453i/111/18/-2018 of 26.07.2018, in response to the EUCCI request.
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Since In 2015 In2016 In2017 In the
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By types of crimes (committed):

First
half of
2018

Since
April
2014

2015 | 2016 | 2017

Type of crime

Int?nhonal deprivations 79 w2 | o7 | o5 14
of life

Illlegal deprivation of 163 35 | 18 | 15 6
liberty

Theft 111 91 96 25 7
Robbery 18 9 5 - -
Membership of a gang 138 83 9 6 -
Fraud 17 68 | 44 | 30 8
Creating a paramilitary

or armed unit not 12 10 | 56 | 25 24
provided for by law

Unlawfl'll appropriation 302 | 135 | 65 | 20 7
of a vehicle

Sel.zu.re of state or public 89 89 | 55 | 16 7
buildings or structures

The number of solved criminal offences that were
committed on the occupied territory of Luhansk oblast
throughout April 2014 - first half of 2018% is as follows:

55
24
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I ] I ]

Since In2015 In2016 In2017 In the
April 2014 first half
of 2018
7 |bid.



By types of crimes (solved):

Since First
April | 2015 | 2016 | 2017 | half of
2014 2018

Type of crime:

Intentional deprivations
of life

Illegal deprivation of
liberty

Intentional grave bodily
injury

Theft

Robbery

Membership of a gang
Fraud

Creating a paramilitary or
armed unit not provided 5 16 | 12 | 11 14
for by law

'
1
'
1
1

Q1| 3|01~
1
'
'

Unlawful appropriation
of a vehicle

Planning, preparing,
starting and conducting - 1 3 4 -
aggressive war

Number of criminal proceedings that are being
examined by the investigators of the MDNP in Luhansk
oblast* is:

Committed on

Total number | the occupied

territory
2017 66,175 2,254
First half of 2018 60,632 2,314

Average load per an
investigator, first half of 2018

241.5 criminal proceedings

2.2. Missing persons

The term “missing person” usually means a person
whose whereabouts is unknown to his/her relatives
and/or who - based on accurate information - was
declared missing in accordance with national legislation
due to an international or non-international armed
conflict, a situation of violence or unrest inside the
country, natural disasters or any other situation that may
require interference by a competent public authority®.

As of March 2018, according to the International
Committee of the Red Cross, during the conflict in
Donbas over 1,500 persons went missing and about 1,000
bodies remain unidentified. Some 50% of all missing
persons are service personnel, the other half are civilians.

“Letter of the Investigative Unit of the MDNP in Luhansk oblast
#0O-453i/111/18/-2018 of 26.07.2018, in response to the EUCCI request.

4 Guiding principles/Model law on the missing. Available at: https://
www.icrc.org/en/document/guiding-principles-model-law-missing-
model-law.

95% of the total number are men, the average age of such
persons is about 40 years old™.

Some of these persons were victims of enforced
disappearances.

Article 2 of the International Convention for the
Protection of All Persons from Enforced Disappearance
(New York, 20.12.2006) defines enforced disappearance
as arrest, detention, abduction or any other form
of deprivation of liberty by agents of the State or
by persons or groups of persons acting with the
authorization, support or acquiescence of the State,
followed by a refusal to acknowledge the deprivation
of liberty or by concealment of the fate or whereabouts
of the disappeared person, which place such a person
outside the protection of the law.

Any act of enforced disappearance contravenes the
respect of human dignity. It is condemned as a violation
of the principles of the Charter of the United Nations
and as a grave and blatant violation of human rights
and fundamental freedoms enshrined in the Universal
Declaration of Human Rights and confirmed and
developed in the respective international instruments
(Article 1 of the Declaration on the Protection of All
Persons from Enforced Disappearance).

In its Resolution 2067 (2015), “Missing persons during
the conflict in Ukraine,” the PACE urged “Ukraine,
the Russian Federation and the separatist groups
controlling the occupied territories of Donetsk and
Luhansk region” to "provide an effective response,
in terms of investigation and support for families, to
all reported cases of missing persons, in compliance
with international humanitarian law" (para 6.1 of the
Resolution).

Analysis of the materials of individual pre-trial
investigations proves that enforced disappearances
in the course of an armed conflict in Eastern Ukraine
are usually pre-qualified and investigated by the pre-
trial investigation authorities under parts 1, 2 or 3 of
Article 146 of the CCU as illegal deprivation of liberty
or abduction of a person. Depending on the alleviating
and aggravating circumstances (for mercenary motives,
committed by a group of persons, etc.), it is a moderate
or grave crime.

In certain cases, the investigation is started under part 1
of Article 115 of the CCU as an intentional deprivation
of life (an especially grave crime) and then re-qualified
in accordance with the relevant part of Article 146 of
the CCU (if the whereabouts of a person are identified).

% Qver 1,500 persons went missing since the outburst of conflict
in Donbas.” Available at: https://ua.korrespondent.net/world/
worldabus/3948230-z-pochatku-konfliktu-na-donbasi-znykly-ponad-
pivtory-tysiachi-osib.



On 12 July 2018, the Verkhovna Rada of Ukraine adopted
the Law “On the Legal Status of Missing Persons.”
This law defines a missing person as an individual the
whereabouts of whom are not known at the point in time
when a plaintiff files a request for his/her search.

2.2.1. Enforced disappearances of civilians

International humanitarian law (hereinafter: IHL)
establishes that a civilian is any person who does not
belong to the armed forces of a party to the conflict.

The Rome Statute® determines that enforced disappearance
is a crime against humanity when committed as part of a
widespread or systematic attack directed against any
civilian population, with knowledge of the attack (Rome
Statute, Article 7 (1)(i)*).

Sydorenko case®

In 2014, the village where Serhii Sydorenko lived
(Telmanove district, Donetsk oblast) found itself next
to the contact line. According to available information,
as of October 2014 the village was under the control of
the AFU.

On 23 October, Serhii was grazing cattle on the village
outskirts. At around 11 a.m. camouflaged persons
detained and took him away in an unknown direction.

Petro A., father of Serhii, managed to find out on his
own that Serhii had been apprehended by one of the
intelligence units of the AFU composed of PERSON_1
and PERSON_2. Their commander Colonel (PERSON_3)
has personally verbally confirmed to him the fact of
his son’s apprehension and reported that Serhii had
escaped from the car. Subsequently, the service person
(PERSON_1) also verbally confirmed the words of the
colonel (PERSON_3) in a conversation with Petro A.

On 27 October, the police started a pre-trial investigation
into the illegal deprivation of liberty or abduction of a
person (Article 146 of the CCU) upon Petro A.’s crime
incident report. The father was questioned as an injured

party.

In April 2015, an investigator of the regional police unit
responded to the written request of Petro A. that the

5TRome Statute of the International Criminal Court, Rome, 17.07.1998.
The International Criminal Court (the Hague, the Netherlands) is a
permanent body authorized to exercise jurisdiction over persons
responsible for the most serious crimes that the international
community is concerned about (crime of genocide, crimes against
humanity, war crimes and the crime of aggression).

52Rome Statute of the International Criminal Court, Rome, 17.07.1998.
Available at: https://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-
be94-0a655eb30e16/0/rome_statute_english.pdf.
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investigative/search actions were being carried out to
locate Serhii.

On 28 April 2015, Petro A. applied to the investigator
with a written request for materials of the pre-trial
investigation to understand what investigative/search
actions the police were taking. However, he was not
provided with access to the materials.

As of today, Petro A. has no information about the
interrogation of colonel (PERSON_3) and service
personnel (PERSON_1) and (PERSON_2), although he
referred to them in his initial crime incident report and
when he was interrogated as an injured party.

The whereabouts of Serhii remain unknown.
Luhanskyi case™

In August 2014, the government forces regained control
over a part of the administrative territory of Zhovtnevyi
district on the outskirts of the city of Luhansk for a short
time.

According to open public sources, as of August 2014,
one of the Ukrainian voluntary battalions was deployed
there.

On 18 August, Oleksii Luhanskyi with his friend
Volodymyr (both being civilians) left his house in the
village of N. and never returned home. On the next
morning, Mykola A., the father of Oleksii, started
searching for his younger son.

During the search he managed to find out that his son,
along with Volodymyr, were detained in one of the
houses in the village, as the situation in this house -
broken window, traces of the search - suggested. The
next day after his son disappeared, as well as on 20
August, he talked to a police officer (PERSON_1) who
verbally acknowledged that on 18 August he had
been the one who had detained Oleksii, who later
allegedly escaped from a place of detention and went
in an unknown direction. Mykola A. received the
same information during a conversation with a service
person of a voluntary battalion. A little later, he learned
that on 17 August armed persons in the settlement of
Novopskov of Luhansk oblast detained his eldest son
Mykhailo along with his two friends. Mykhailo was
detained for around two days in one of the villages
of Novoaidar district. Then he was released, but the
reasons for his detention were not reported to him.
The questions asked of him during the interrogation
at the place of detention indicated that Mykhailo was
suspected of membership in an illegal armed group
(hereinafter: IAG).
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Injured party Mykola A.: “When my son’s friend
Volodymyr was released, he told me that on 18 August they
both had come to a house where they found armed persons
in balaclavas without military insignia who were riding the
car the plate of which was covered with Ukrainian flag. The
armed men first struck several times the civilians and put bags
on their heads. My son was taken to an unknown destination
by car, and Volodymyr never saw him after that. Volodymyr
himself was first detained for one night in a basement of a
private house in this village. The armed persons used physical
violence against him to force him to confess that he had been
instructed by the separatists to correct fire. Then he was
brought to service personnel [he does not know where exactly -
authors’ note], and later [probably - authors” note] to the
SSU department in Lysychansk. After being interrogated
in the SSU department, Volodymyr was released. All this
time, Volodymyr stayed with a bag on his head, and thus he
was not able to see the persons who were detaining him and
conducted interrogations. These events caused Volodymyr
significant psychological trauma. He is very frightened. I am
sure that he does not tell all the circumstances known to him
because he is afraid of something.”

In August 2014, Sievierodonetsk police unit started
an official investigation into the circumstances of the
disappearance of Oleksii and Volodymyr upon receipt of
the crime incident report relating to the victim, following
the intervention by Oleksii’s father, Mykola A.

The investigator only drew up an investigation plan
on the third month after the investigation started. The
investigative/search actions that he planned looked like
they only were “to tick a box.”

Notably, the first step he planned was to conduct an
additional questioning of the complainant, Mykola
A. to determine what he knew on the whereabouts of
the missing persons. To this end, police officers were
instructed to search for the victim.

At the same time, the pre-trial investigation materials
do not specify whether an investigator instructed the
police officers to search for the very missing person. It
is now known whether the respective investigative/
search actions were taken.

Notwithstanding that there was no progress in the
investigation, during 2014-2017 the prosecutor
only issued three instructions to an investigator
on investigative/search actions in this case, and
never supervised how the latter implemented these
instructions. The investigator only implemented them
partially.

The prosecutor inter alia focused the investigator’s
attention on the need to locate the place of deployment

%The Main Department of the SSCU in Donetsk and Luhansk oblasts
does not officially confirm the apprehension of this person in August
2014.

of the voluntary battalion. However, although this
information is accessible even in public sources -
including on the Internet - the investigator has
never officially established its location. Similarly,
the investigator was not able to locate the battalion
commanders, though the same public sources had
enough information to establish his place of residence
and employment during the search.

In March 2016, for the first time since the pre-trial
investigation began, the investigator has officially
instructed police officers to find Oleksii - however, he
did not specify the measures they should take.

Just three days after this order was given a police officer
reported to the investigator that search activities had not
helped to locate the missing person.

Injured party Mykola A.: “The report on alleged
completion of the search activities was drafted only two
days after the investigator had issued the respective
instruction. I very much doubt that the police conducted
any search activities.”

In May 2016, the prosecutor transferred the criminal
proceeding to the investigative unit of Troitske police
unit (Troitske district, Luhansk oblast) for further
investigation. This only seemed to complicate the
investigation, since the settlement of Troitske is located
some 230 kilometres from the place where the crime was
committed - Zhovtnevyi district of the city of Luhansk -
when the part of this district was still under the control
of the government forces. Most witnesses who had to be
found and interrogated resided and/or worked in the
cities of Sievierodonetsk, Lysychansk and Rubizhne in
an urban agglomeration of a trade and industrial centre
of government-controlled districts of Luhansk oblast.

At that time, there was already sufficient evidence
that Oleksii and Volodymyr had most likely been
apprehended by police officers and certain service
personnel of the voluntary battalion. This investigative
lead requested robust scrutiny.

Thanks to the testimony of several interrogated police
officers at the insistence of Mykola A. - they actually
denied their involvement in the apprehension of Oleksii
and Volodymyr - it was found out that on the day of
disappearance, the military and police conducted a
special operation in this village. However, since the
interrogations were superficial, the investigator did
not focus on the names of persons who took part in the
special operation and the responsible commanders, not
of its goals and objectives.

The new investigation plan compiled by the investigator
only entailed verification of one lead - that Oleksii
allegedly was being hidden in the occupied part of
Luhansk oblast. It is not known why - according to the
investigation lead - why Oleksii would have decided
to hide in the occupied territory.



In the course of further investigations, the investigator
repeatedly issued orders to police officers to locate
Oleksii, without specifying the investigative actions
to be taken. Each time, a police officer reported to the
investigator that the police had not identified persons
involved in Oleksii’s disappearance among the residents
of Troitske district. However, as was already noted, the
settlement of Troitske is approximately 230km away
from the place where the crime was committed. During
the investigative actions, there were no reasonable

grounds to believe that any resident of Troitske district
could be involved in Oleksii’s disappearance.

Injured party Mykola A.: “So far, I identified on my own
the names and nicknames of at least seven police officers and
service personnel who were involved into the apprehension of
my younger son. But the investigators do nothing to search for
them. They conduct the investigation ‘just to tick the box
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The complainant considers the investigation of his case
has not been effective.

Location of Troitske police unit
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2.2.2. Disappearance of service personnel
at duty stations

A service person is a person who is in military service -
a special civil service related to the defence of Ukraine,
its independence and territorial integrity (According
to the Law of Ukraine “On Military Duty and Military
Service”).

Chernov case®

Junior sergeant Andrii Chernov was mobilized into the
AFU as a driver/ grenade launcher operator in a mortar
platoon.

In June 2016, Andrii was, upon instruction of the
command, deployed in the military unit in the withdrawal
area next to Soledar (Donetsk oblast).

In early June 2016, his wife lost contact with him. Three
days later, the withdrawal area commander reported
to the command that the junior sergeant Chernov was
absent from the military unit and specified that the last
time anyone saw him was two days ago, when he was
allegedly drinking alcohol with fellow service personnel.
Andrii’s weapon did not disappear.

Two days later, the commander of the military unit
instituted an internal investigation on Chernov’s absence
without leave. Thus, he assumed at the time that the
only investigation lead was that by which Chernov’s
disappearance meant that he had tried to escape from
military service, rather than it possibly be connected
with unlawful activities of third persons.

A further four days later the police, upon receiving
a report from his wife, then entered information
pertaining to a criminal offence into the URPI and
pre-qualified it under part 1 of Article 115 of the CCU
(intentional deprivation of life).

There is no information that the command of Chernov’s
military unit has ever notified the law enforcement
agencies of his disappearance.

The police investigator examined the deployment
site of the military unit as an alleged crime scene
and recognized the wife of the missing person as an
injured party. In the six months after the pre-trial
investigation began, a forensic genetic examination
was arranged. Investigative actions mostly entailed
verifying information in databases of missing persons
and unidentified decedents, as well as in other
automated police databases. As of November 2016 -
when the complainant learned the materials of the pre-
trial investigation - the investigator did not issue any
other substantive instructions to the police officers to

conduct open or covert searches. Service personnel who
allegedly were the last ones to see the missing person
while he was drinking alcohol were neither identified
nor questioned as witnesses.

According to available information, although Andrii’s
mobile phone had disappeared with him, no covert
investigative/search actions on locating it were
instituted.

No reliable evidence that Andrii had actually left the
duty station on his own has been identified so far.

Andrii left behind his wife, two young children and
parents in his native city. According to the family
members, the pre-trial investigation has been ineffective.

Yashchenko case®”

Junior sergeant Vasyl Yashchenko served in the AFU,
and in July 2015 he was at his duty station next to
Mariinka (Donetsk oblast).

According to fellow service personnel, on 27 July in
the afternoon he left the duty station unarmed and
disappeared in an unknown direction. The respective
report to the command was only made two weeks after
that.

On 12 August, the commander of military unit arranged
an internal investigation. The respective order specified
only one investigation lead - absence without leave.

Upon a report made by his wife, the police investigator
entered information about a criminal offence into the
URPI and pre-qualified it under part 1 of Article 115 of
the CCU (intentional deprivation of life). There is no
information that the command of Yashchenko’s military
unit has ever notified the law enforcement agencies on
his disappearance.

Police conducted the pre-trial investigation at a place of
Vasyl's wife residence (the city of Dnipro, Dnipropetrovsk
oblast) as she was recognized as an injured party.

Investigative actions mostly entailed interrogation of
the injured party and taking biological sample from
the relatives to arrange a forensic genetic examination.
The investigators also requested a mobile operator to
provide information on the calls made from Vasyl's
mobile phone, but the injured party knows nothing of
the results.

In January 2018, the injured party filed a motion to the
investigator to initiate interrogation of service personnel
who might know the circumstances of her husband’s
disappearance (as witnesses). The investigator upheld
the motion. The interrogation has not yet been conducted.
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According to the family members of the mission person,
pre-trial investigation is not effective.

COMMENTS

In both cases of enforced disappearances of the civilians,
the investigators do not consider the lead related to the
involvement of the agents of the State or by persons or
groups of persons acting with the authorization, support
or acquiescence of the State while the case-files have
enough information to reasonably believe that such
agents or persons could commit these crimes. Thus, this
lead should be checked as a matter of priority.

In the cases of disappearance of service personnel
from duty stations, it is worth noting that their direct
commanders were highly probable trying to conceal
the facts of their disappearance or did not adequately
supervise their staff. As a result, investigations started
with significant delays. In the Chernov case, his
disappearance was only reported to the command in
three days, and in Yashchenko case - in two weeks.
Reasons for such delays are not known. In both cases,
the command believed that the only possible reason
for the disappearance of service personnel was the
absence without leave from the duty station to escape
military service. When it comes to the materials of pre-
trial investigations, they lack completely clear possible
explanations of the events.

2.3. Deprivations of life

The Constitution of Ukraine establishes that the human
being, his or her life and health, honour and dignity,
freedom and inviolability are the highest social value
and guarantees that no person can be arbitrarily
deprived of life.

According to Article 2 of the Convention for the
Protection of Human Rights and Fundamental Freedoms,
the right to life is protected by the law.

The CCU provides criminal liability for deprivation
of life - a wilful unlawful causing of death to another
person (Article 115), and attributes this crime to the
category of especially grave crimes.

2.3.1. Deprivations of life of civilians

The Rome Statute® determines that murder is a crime
against humanity when committed as part of a widespread
or systematic attack directed against any civilian
population, with knowledge of the attack (Rome Statute,
Article 7 (1)(a)).

During an armed conflict of an international character,
wilful murder of protected persons amounts to a grave

% Rome Statute of the International Criminal Court, Rome, 17.07.1998.

breach of the Geneva Conventions of 12 August 1949.
The Court has jurisdiction in respect of this war crime,
in particular when committed as part of a plan or policy
or as part of a large-scale commission of such crimes
(Rome Statute, Article 8 (1) and 8 (2)(a)).

In the case of an armed conflict not of an international
character, any deprivations of life committed against
persons taking no active part in the hostilities amounts
to serious violation of Article 3 common to the four
Geneva Conventions of 12 August 1949. This act is
considered a war crime and falls under the jurisdiction
of the International Criminal Court (Rome Statute,
Article 8 (2)(c)(i)).

Butenko case®

One evening in January 2015, Dmytro Butenko was
driving his car in the government-controlled territory
heading to Toretsk (Donetsk oblast). The passengers
were two men, one of whom was Dmytro’s brother. The
area around the road was the under full control of the
government forces. The men returned from temporarily
occupied Donetsk where they worked as miners at one
of the local mines®.

A column of military equipment including the newest
military armoured vehicles was moving from the
opposite direction.

One of these armoured vehicles blocked Dmytro’s car.
Three service personnel (members of the crew of the
armoured car) ordered the driver and passengers to
leave the car and conducted personal searches and a
search of the car. During the conversation the civilian
men were accused of involvement in the IAGs. Having
not found anything suspicious in the car or with the
civilians, the service personnel took a navigation device,
and threatened one man - Andrii - with firearms as they
ordered him to run to a tree line. At the same time, one
service person fired several shots at Dmytro’s brother
Serhii.

They told Dmytro to run to a field (to the other side of
the treeline) and allegedly fired several unaimed shots
at him. They also made several aimed shots at Dmytro’s
car.

After the service personnel departed, Dmytro and Andrii
returned to the car to see Serhii lying prone next to the

%The name (first name, patronymic, last name) of the victim and
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©The mine was quite profitable before the conflict broke out, and
salaries of the miners were higher than on other mines in Donetsk
region. A lot of miners were commuting from other cities and
towns every day. At the time of the events the mine has not yet
been nationalized by the so-called "DPR” and remained under the
jurisdiction of Ukraine. Some miners continued to work and crossed
the contact line every day as they commuted from the government-
controlled territory to Donetsk and back home.



car. As they came closer they saw gunshot wounds on
his body. These wounds proved deadly®.

The police started pre-trial investigation of these events
in several hours upon a report from a hospital where
the men brought Serhii’s body.

At first, the police officers examined Serhii’s body in
a hospital, interrogated the civilian men and health
workers, examined Serhii’s car and recorded the
traces of bullets. It is not known whether on the day
of the deprivation of life the police took any action to
apprehend the perpetrators.

The police only examined the crime scene the next day
at 11 a.m. The reason for such a delay is not known.
According to the family members of the deceased, no
active combat operations were carried out on that day
in the respective area.

It was only in late February that the investigator compiled
a plan of investigative/search actions. At the same time,
the police only set out to pursue one lead as to how the
murder was committed “on the ground of sudden hostile
relations by the service personnel of the Armed Forces of
Ukraine or one of voluntary battalions” that were in the
respective area on that day.

From February 2015 to August 2016, the investigator
repeatedly sent inquiries to the ATO Headquarters and
various structures of the AFU to establish the names of
the units that were moving on the road on the day of
the murder. The addressees either ignored or provided
superficial and meaningless responses to the inquiries.

At the same time, in October 2016, it only took a little
more than a month for the SSU officers to provide the
investigator with exhaustive information on the name
of the military unit of the AFU that was moving through
the place of the murder around that day. The staff of the
unit and the military equipment that was moving in the
column were also established.

As early as in March 2015, during an additional
interrogation Dmytro informed the investigator that
he would be able to identify the model of a military
vehicle of the perpetrators, but the investigator did not
pay attention. It was only one year and seven months
later - in November 2016 - that several vehicles were
presented to Dmytro for identification. Among them,
he recognized a car similar to the one on which the
perpetrators were moving.

No investigative/search action has been taken since
then.

In mid-2017, the military prosecutor’s office in its
instructions to the investigator stated that the pre-trial

investigation was not actually completed and appears
to have be protracted.

In September 2017, Serhii’s wife Tetiana, who was
acknowledged as a injured party to the crime, filed
a motion to the prosecutor to conduct investigative
actions such as to interrogate service personnel who
could be eyewitnesses and/or parties to a crime (as
witnesses). The investigator satisfied the motion. Later
on, the injured party filed similar motions along with
the complaints to the military prosecutor’s office.

However, as of May 2018, the interrogation of the service
personnel had not been conducted.

The investigator explained the delays in the interrogation
in claiming that it is difficult to him to identify complete
personal data and the place of residence of already-ex-
service personnel on his own.

The deceased left behind a wife, a young child and
elderly parents.

Serhiichuk case®

Oksana’s father, Volodymyr O. Serhiichuk, who,
despite his elderly age - he was almost 86 in August
2014 - took an active part in the community life of
his village (Amvrosiivka district, Donetsk oblast). He
actively supported Ukraine’s sovereignty and territorial
integrity, always publicly expressed and defended
his civic position. In May 2014, he tried to prevent the
“referendum” in his village that was unlawful according
to Ukrainian law. He was actively encouraging fellow
villagers not to vote at a pseudo-referendum, and publicly
condemned the presence of armed persons in an illegally
created polling station.

In August 2014, Oksana’s brother Yevhen fearing for his
father’s life and health went to the village to take him to
Kyiv. The hostilities around Ilovaisk - about 20km from
the village - started at the same time. At some point the
traffic suddenly ceased, and thus they could not leave
the village in time.

According to public sources, on 24 August 2014 regular
Russian troops entered the territory of Amvrosiivka
district from the side of the Ukraine-Russia border.

Later on, Oksana, who at that time lived in Kyiv oblast,
learned that on the night of 2 September 2014, her father
and brother were killed in their apartment.

Injured party Oksana: “I talked to my brother and father
over the phone several times. Mobile connection was partially
available. They told me that certain groups of Russian military
personnel were stationed in the village and next to it. My
father repeatedly went to communicate with the military. Of

°1The circumstances are presented as they were reported by the
victims Dmytro and Andrii, who survived.
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course, during this conversation, he demanded that they leave
the territory of Ukraine and publicly condemned the armed
aggression of Russia. [...] My brother’s body was found next
to the front door (the door was open), and my father’s body, in
the bedroom. The police were called to come from the district
centre, but they refused to come because of the fighting.
However, in fact, there was no police at that time there. Due
to the high air temperature, the police officers suggested over
the phone to just bury the bodies. The neighbours made a
burial on their own. I was not told anything more, although
I assume that neighbours even know who exactly committed
the crime. But they are afraid to tell.”

Information about the crime was entered into the URPI
only ten days after Oksana’s call to the Oblast police unit
in Mariupol (according to a report by a police officer,
that was conducted on 15 October). Almost a month
later, the investigator notified the public prosecutor on
the commencement of pre-trial investigation.

It is worth noting from the excerpts of the URPI that
the injured party received later reads that these were
the police officers who allegedly identified the crime
on their own on 25 October and entered the respective
information into the URPI on the same day. It also
reads that the police received Oksana’s request on 2
September. Since Oksana was in a state of shock, she
does not remember when she called police. She probably
made several calls.

Since early February 2015, the criminal proceeding is
being investigated by the investigators of the Investigative
unit (hereinafter: IU) of Manhush police unit (Manhush,
Donetsk oblast).

The investigator issued the first instruction on
investigative/search actions to police officers only three
months after the investigation had started. It concerned
a general requirement to identify perpetrators.

In the next instruction he instructed the officers of
police unit at the place of Oksana’s residence (Kyiv
oblast) to interrogate her as an injured party, establish
the identity of neighbours of the deceased, interrogate
them as witnesses, and take “measures to establish the
perpetrators of the crime.” As the crime was committed
in the Donetsk oblast, it was clear that police officers
of this unit could not implement this instruction in the
Kyiv oblast (except for questioning Oksana).

In March 2016, the prosecutor provided an order to the
investigator emphasizing that no investigative actions
had been performed, no investigation plan had been
produced, Oksana had not been questioned as an injured
party, and that the investigator had not supervised the
police officers in implementing his instructions. At
the same time, the prosecutor probably also failed to
properly supervise the investigator in implementing
this order, since the prosecutor’s order was not executed
either.

In September 2016, Oksana filed a written motion to the
police requesting to have her involved in the proceedings

as an injured party. Two months later, the investigator
sent her a letter requesting her to come in person to the
police unit in Manhush (in the southern part of Donetsk
oblast) along with a factsheet on the rights and duties of
victims/injured parties. The trip from Kyiv to Mariupol
by train takes around 18 hours in one direction. At the
same time, the investigator reported that a “series of
investigative actions” had been conducted, although
the materials of pre-trial investigation did not contain
evidence of any investigative actions.

2.3.2. Deprivations of life of service personnel
at duty stations not related to their direct
involvement info combat operations

Udovenko case®

As of July 2016, warrant officer Ruslan Udovenko served
in the AFU. At that time, the military unit of Ruslan was
stationed next to the contact line in the Donetsk oblast.

One day he was found with a gunshot wound to his head
in a recreation room, though he was still alive. Ruslan
died in an ambulance on the way to hospital.

The pre-trial investigation was started on the same day.
Firstly, the police examined the crime scene.

As it turned out later, the description of crime scene in
the report was superficial. It did not correspond to the
gravity of the crime. No forensic examiner was involved
in the examination. The report itself had many flaws.
In particular, it lacked photos of the crime scene and
the layout of the crime scene that would depict the
posture of Ruslan’s wounded body, who was still alive,
in relation to the objects around him, a specific location
of a gun (bullet/shell) and indicate the distance between
the objects and the body, etc.

Injured party Olha (Ruslan’s wife): “Police told me that
the photos from the crime scene are actually available but not
added to the case-file. The investigator who examined the crime
scene allegedly has them on his mobile phone. They promised
me they would find them and add to the case-file. Later on,
this investigator resigned, or lost his phone, or something.
Eventually, the photos have never been found.”

Investigative/search actions were limited to the
interrogation of three service personnel (two of them
shared the room with Ruslan), arranging a forensic
medical examination to learn the reasons for the death,
and a forensic ballistic examination to learn whether the
bullet found at the crime scene was actually shot from
the gun found there).

Ruslan’s wife Olha was only involved in the criminal
proceeding as an injured party six months after the
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crime had been committed, and she was interrogated
as an injured party six months later.

From the very outset, the only investigative lead that
was suggested was suicide. This lead was entered into
the URPL The investigator never tested others leads -
including an intentional deprivation of life or a reckless
deprivation of life, violations of the rules of handling
weapons, etc. The formal attitude of the law enforcement
officers is also proved by the fact that the investigators
negligently reported in the crime scene report that they
found Ruslan’s dead body in the room, whilst Ruslan
was actually still alive when found in the room - he
died later in an ambulance on the way to a hospital. This
innacurate information was found in many procedural
documents, including in the information entered to the
URP], instructions on examinations, etc.

Injured party Olha: “Two or three days later, my husband
should have taken leave. We and our children were about to go
to the seaside. The day before, I talked to him over the phone,
we discussed some details of the leave. I did not feel that he
was disturbed with something, he was okay. In general, he
was quite resilient. He was a professional soldier and served
in the army for many years. He has participated in United
Nations peacekeeping mission abroad. I fully deny the lead
that it was his suicide.”

Since January 2017, the injured party, through her
lawyer, has filed at least seven motions to the investigator
requesting him to arrange investigative actions, in
particular, to repeatedly interrogate the witnesses
who provided conflicting evidence, to arrange a crime
re-enactment at the crime scene involving a ballistic
forensic expert to verify contradictory testimony of a
witness, to examine Ruslan’s mobile phone, to conduct
a repeated examination of the crime scene and arrange
additional comprehensive forensic medical and criminal
examinations (including to verify the distance of the shot,
and to test whether Ruslan was able to shoot at himself).

The first injured party’s motion was satisfied in April
2017. The investigator decided to conduct the relevant
investigative actions.

However, as of May 2018, investigative actions requested
by the injured party and endorsed by the investigator
have never been conducted, except for the questioning
of the injured party.

Along with filing the motions, the injured party submitted
complaints to the military prosecutor who provides
procedural supervision of the pre-trial investigation.
In one of his letters to the injured party, the prosecutor
emphasized that “the pre-trial investigation is ineffecive,
non-systemic, methodless and protracted.”

The prosecutor instructed the investigator at least twice
to arrange specific investigative actions, but they were
only implemented partially. Thus, the prosecutor seems
to not have properly controlled the implementation of
his instructions.

In September 2017, the investigator arranged a posthumous
comprehensive psychiatric examination to find out whether
Ruslan was suicidal. Since then, any further investigative
actions have been completely stopped, although, in
accordance with the effective criminal procedure law of
Ukraine, arranging an expert examination is not a ground
for suspending the pre-trial investigation and does not
relieve an investigator from the duty to carry out other
investigative/search actions. As of May 2018, no expert
conclusion was available (examination is still pending).

The injured party filed several more complaints on the
violation of reasonable terms for taking investigative
actions and the discontinuation of the pre-trial
investigation, but that only resulted in the investigator’s
decision to arrange the repeated questioning of
witnesses upon the prosecutor’s instruction. As of May
2018, no repeated questioning was conducted.

In one of his responses to the injured party’s motion
on arranging specific investigative actions (namely, on
the repeated examination of the crime scene and crime
re-enactment), the investigator stated that he allegedly
had to receive permit of the military prosecutor’s office
leadership for that, and that it takes extra time. So far
it is not known whether the investigator ever sought
such a permit from the leadership and whether he was
granted the permit.

At present, there is no progress in the investigation of
the case.

Ruslan left behind his wife and two young children.
Bondarenko case®

With the outburst of the armed conflict in Eastern
Ukraine, Oleksandr Bondarenko had to flee his native
Luhansk with his family. As from 2014, he took part
in the hostilities. As of the end of 2015, he served in
the AFU and was stationed with his military unit in
Kramatorsk (Donetsk oblast).

On 2 January 2016, he was meant to be on a military
mission in the ATO area.

On the evening of 1 January, the duty room of the
local police unit received a message from the Law
Enforcement Military Service in the Armed Forces that
the dead body of Oleksandr, showing signs of a violent
death, was found in the military unit.

On 2 January, the investigator entered information
pertaining to a criminal offence into the URPI, and the
pre-trial investigation began.

The forensic medical examination of the dead body
found that Oleksandr’s death was caused by a blunt

“The name (first name, patronymic, last name) of the victim and
names of other participants of these events have been changed.



gunshot injury of his chest and related complications.
The forensic medical expert also found the traces on his
body that could have been caused by an electric shock
tool.

The forensic ballistic examination arranged by the
investigator proved that the bullet extracted from his
body and a shell found on the crime scene were fired
from a gun other than the one that was found there.

Despite these and other facts, the investigation was
biased from the very beginning - preference is given
to the suicide lead - as Oleksandr’s wife (who was
recognized as an injured party) believes.

In particular, when service personnel of the unit were
interrogated as the witnesses, the investigator mostly
asked questions to verify the lead of suicide. The
testimonies of different witnesses in the interrogation
reports are almost identical. This might suggest that the
investigator tried to adapt them to a certain lead. Instead
of forensic ballistic examinations that are normally
arranged in investigation of intentional deprivations
of life, the investigator arranged a post-mortem forensic
psychiatric examination to establish whether Oleksandr
was suicidal. In addition, it is not known whether the
investigator took any action to identify the circumstances
of using an electric shock tool on Oleksandr.

In March 2016, the military prosecutor’s office found
significant deficiencies in the investigation, including
the above question on the possible use of an electric
shock tool, but these shortcomings were not addressed.

As of April 2018, materials of the pre-trial investigation
were classified for unknown reasons.

Oleksandr left behind his wife and three children. The
family considers that the pre-trial investigation has not
been effective.

Makarenko case®

Junior sergeant Vitalii Makarenko was called to the AFU
during the first wave of mobilization in March 2014. He
served in part in the area next to Donetsk, and sustained
injuries.

As of March 2015, Vitalii’s military unit was stationed
in Dnipropetrovsk oblast.

On 28 March, the dead body of Vitalii was found at the
unit’s location. It was found in a military tent, tied to
the pillar, with a plastic cord around his hands and legs
and a gag in his mouth.

On the same day, the police entered the information into
the URPI and started the pre-trial investigation under

%The name (first name, patronymic, last name) of the victim and
names of other participants of these events have been changed.

Part 1 of Article 115 of the CCU (intentional deprivation
of life), but the factual allegations specify that Vitalii

suddenly died and did not refer to the signs of violent
death.

The forensic medical examination found that Vitalii's
death was caused by acute coronary arrest affected by
alcohol intoxication. Bodily injuries were found such as
an abrasion on the lips and cheeks and haemorrhages
on the mucous membranes of the lips. According to the
expert, these could be caused by blunt hard objects, or
by a blow shortly before death.

In June, after having interrogated several individuals as
witnesses, the investigator closed the criminal proceeding
referring to the suspected absence of a crime having been
committed. In July, the prosecutor quashed the decision
of the investigator and underlined the shortcomings
of the investigation and the fact that it was conducted
superficially.

According to the unofficial lead, Vitalii was intoxicated
with alcohol and committed hooligan-like actions, and
thus he was tied to the pillar for “correctional purposes.”

Vitalii’s family members do not believe this assertion.
The commander reported that Vitalii was a calm,
balanced and disciplined person, and accounted well
for himself.

During the pre-trial investigation, the investigator did
not conduct investigative/search actions to establish who
exactly tied Vitalii to the pillar and why. Neither did he
investigate the possible lead of a reckless deprivation of
life, nor did he investigate whether Vitalii was subjected
to military hazing which would amount to a war crime.

The family considers that the pre-trial investigation is
not effective.

Hryshyn case

In May 2014, nearby Sloviansk (Donetsk oblast) persons
who have not yet been identified shot down an AFU
helicopter that was most probably carrying Ihor Hryshyn,
the brother of Iryna Hryshyn, and other crewmembers®.

On the same day, dead bodies of two crewmembers
were found on the site of the helicopter crash”, and on
the following day, fragments of the mortal remains of
the other presumed crewmembers were discovered.

The DNA examination found that individual fragments
of certain mortal remains most likely belong to Ihor.

However, Iryna believes her brother may still be alive.
Her hope is reinforced by the fact that during the

% No information on the exact number of crewmembers is available.

¢’ No dead body of Ihor Hryshyn was found among them.



armed conflict there have been repeated cases of false
identification of the dead bodies. Moreover, Iryna has
many doubts about the quality of the examination.

At the end of 2015, the search group Chornyi Tulpan
(Black Tulip) found other fragments of mortal remains
on the site of the helicopter fall. They were handed to
Sloviansk police unit of the MDNP in Donetsk oblast.

After Iryna learned of this, she repeatedly requested the
investigator of Sloviansk police unit to conduct a DNA
examination of these remains, but no examination was
carried out.

Injured party L.: “Human remains that the search group
found in late 2015 at the site of the helicopter fall must be
identified. They may belong to my brother or to another
person, or may not be related to the helicopter’s downing
and be a proof of a deprivation of life or another crime.
Instead, they are still stored in the cabinet in the investigator’s
office and not properly documented. The investigator, who
apparently is reluctant to start a new case, assured me that
these mortal remains would be identified as part of another
criminal proceeding.”

In February 2018, Iryna filed a motion to Sloviansk police
unit and local prosecutor’s office requesting to arrange a
DNA examination (referring to the criminal proceeding,
to which - according to the police - the fragments of
mortal remains were added). In response, the local
prosecutor’s office informed Iryna that the materials of
the criminal proceeding were transferred to the SSU for
further investigation. In his turn, the SSU investigator
responded to Iryna’s motion claiming that the materials
of a criminal proceeding that she had mentioned did
not refer to any information of the death of any person.

In April 2018, the prosecutor of Izium local prosecutor’s
office responded to Iryna that there were no grounds
for claiming mortal remains from the Sloviansk police
unit and to arrange a DNA examination of them, as
the expert examination has already established that
her brother Ihor was one of those who died during the
downing of the helicopter.

Thus, as of May 2018, it is not known whether the DNA
examination of fragments of mortal remains discovered
at the end of May 2015 at the crash site of the helicopter
has even been carried out.

At the time of drafting this report, Iryna has requested
from the Sloviansk police unit and the local prosecutor’s
office that they provide information on the location of
these remains.

COMMENTS

In case of deprivation of life on the occupied territory
(Serhiichuk case), the investigators do not have a real
opportunity to conduct an examination of the crime
scene and take other investigative/search actions
promptly. At the same time, it is difficult to justify
significant gaps and delays in the investigation that

undermine its ability to establish the perpetrators of
the deprivations of life of civilians if the crimes were
committed in government-controlled area (Butenko
case). It is also worth noting that in 2014-2015, the police
officers were often afraid to conduct investigative/search
actions against the service personnel, in particular, to
prosecute alleged perpetrators. One of the reasons for
this fear is that they were afraid that the service personnel
could use firearms against them. Conversely, the service
personnel of the AFU and volunteer battalions had a
high level of distrust towards the local police. This was
due to the fact that a lot of local police officers violated
their oath and started the service for the occupation
administrations. As a result, the relations between these
two groups of security forces were quite tense.

According to the Military Prosecutor’s Office of the
Joint Forces®, in the area of responsibility of the ATO
Military Prosecutor’s Office, non-battle casualties in
2017 amounted to 827 servicepersonnel, including
permanent losses (489 persons) and medical losses (338).
The military prosecutor’s office claims that the main
reason for these casualties is alcohol consumption®.

Apparently relying on this sad statistic of the military
prosecutor’s office, in cases of death of service personnel
at duty stations (not related to their direct involvement in
hostilities), they tend to focus on only one investigative
lead: suicide. Most of investigative actions aim to confirm
this lead. At the same time, the leads of intentional
deprivation of life staged as a suicide, as well as reckless
depivation of life caused by another service person
or military hazing - that the family members often
promote - are not properly verified.

However, the military prosecutor of the United Forces
Oleh Tsitsak disagrees. According to the prosecutor,
these events are being investigated extremely thoroughly
and, in some cases, even more thoroughly than other
crimes. He claims that in 2017, the investigators solved
at least five cases of intentional deprivations of life
staged as suicides. In all five cases, indictments were
filed against suspects for the courts™.

2.4. Rape”’

The rape, or sexual intercourse with the use of physical
violence, the threat of violence or use of a helpless
condition of the victim, is a crime under the legislation
of Ukraine and entails criminal liability.

% Before the Operation of the United Forces Started, it was named
the ATO Military Prosecutor’s Office.

% Military Prosecutor’s Office of the Joint Forces, official Facebook
page. Available at: https://www.facebook.com/1919587998282693/
vide0s/2025824134325745/.

Onterview with authors of the report (24 July 2018, Kramatorsk).

71The problems of gender-based violence are elaborated in details in
the report “War Without Rules: Gender-Based Violence in the Context
of the Armed Conflict in Eastern Ukraine” / A.Aliokhin, A.Korynevych,
S.Kyrychenko, eds. V.Shcherbachenko, H.Yanova // NGO Eastern-
Ukrainian Centre for Civic Initiatives, K.TsP "KOMPRINT”, 2017. — 126 p.



In Article 27 of the Fourth Geneva Convention relative
to the Protection of Civilian Persons in Time of War
states that women shall be especially protected against
any attack on their dignity, in particular, against rape,
enforced prostitution, or any form of indecent assault.
Additional Protocols I (relating to the protection of
victims of international armed conflicts) and II (relating
to the protection of victims of non-international armed
conflicts) to the Geneva Conventions also provide for
separate provisions on the protection of women in
armed conflicts.

The Rome Statute” determines that rape is a crime
against humanity when committed as part of a
widespread or systematic attack directed against any
civilian population, with knowledge of the attack (Rome
Statute, Article 7 (1)(g)).

During an armed conflict of both international and
non-international character, rape is a war crime and
amounts to a grave breach of the rules and customs of
war applicable to these types of armed conflicted within
the established framework of international law (Rome
Statute, Article 8 (2)(b)(xxii) and Article 8 (2)(e)(vi). The
Court has jurisdiction in respect of this war crime in
particular when committed as part of a plan or policy
or as part of a large-scale commission of such crimes
(Rome Statute, Article 8 (1)).

The ECtHR considers rape committed by a state agent
against a detainee (a person under the authority of a
state agent) as a particularly grave and cruel form of
ill-treatment, and in certain cases, as torture (see ECtHR
Judgment in the case of Aydin v. Turkey, Application no.
23178/94, pp. 80-87).

Nezhdanova case™

The village in Luhansk oblast where an underage girl
Tetiana resided found itself in immediate vicinity to
the contact line with the onset of an armed conflict.
As of summer 2016, the village was controlled by the
government forces.

In July 2016, in the evening, Tetiana accepted an offer of
an AFU service person who was familiar to her to bring
her home. Before the armed conflict, military service
person Yevhen used to work as local police officer in
the neighbour district and frequented Tetiana’s village.

Instead of bringing her home, Yevhen drove her to a
treeline where - according to the victim - offered to
engage in sexual intercourse, which she refused. Being
armed with firearms and threatening her with a knife,
Yevhen forced the girl to enter into sexual intercourse
with him (i.e., he committed rape).

Upon arriving home, Tetiana told everything to her
mother who immediately reported this case to the police.

2Rome Statute of the Interational Criminal Court, Rome, 17.07.1998.

3The name (first name, patronymic, last name) of the victim and
names of other participants of these events have been changed.

It is known from unofficial sources that the service
person was summoned to the local police station no later
than the next morning. He arrived there with two service
personnel subordinated to him. As no information on
this is available in the case-file, it is reasonable to assume
that he was summoned unofficially.

In the police station, Yevhen had a brief conversation
with the head of the police station. He then escaped
from there being armed and with support from his
subordinates. One of the police officers tried to prevent
the escape by blocking the way of Yevhen’s SUV, but
Yevhen ordered his subordinate not to stop the car,
which made the police officer to step back and let the
car go. The content of Yevhen’s conversation with police
officers on that day remains unknown, but police officers
were most likely trying to examine the car where the
victim was reported to have been raped.

As a former police officer, Yevhen certainly had
knowledge in the field of criminal procedure, forensic
examination and methods of investigative and search
activities, and therefore could have quickly taken
measures to destroy the evidence of his crime.

Arriving at the platoon’s location and fearing prosecution,
Yevhen instructed his subordinate service personnel
to ensure his defence and urgently set fire to the soft
parts of the seats and carpets of the car in which the
victim was reportedly raped in order to prevent his
arrest. He also burned the clothes that he wore during
the crime and immediately took a shower (probably
to destroy possible traces of a crime on his own body
and clothing). After this, armed with a firearm and a
grenade, he personally took up defence at the entrance
to the platoon’s location and readied himself against the
armed resistance of the police.

On the basis of the above, it can be concluded that the
service person took actions that are typical of someone
who has committed a crime and tries to conceal their
traces. That is, his actions clearly appear to confirm
the veracity of the victim’s testimony as regards
the circumstances of the crime and the person who
committed it.

Pre-trial investigation in the case has been pending for
more than two years.

Police investigators produced a notification of suspicion
against Yevhen of having committed an offence under
Part 3 of Article 152 of the CCU (rape of a minor).
Notwithstanding, the prosecutor of the military
prosecutor’s office that provides procedural supervision
of the pre-trial investigation refused to endorse this
notification and returned the case-file for further pre-
trial investigation.

Victim Tetiana™: “When my lawyer was reading the
materials of the pre-trial investigation, he found that

74The victim has already turned 18.



the prosecutor had not justified his decision to return the
notification of suspicion and had not provided any guidance
to the investigator regarding further investigation. I have the
impression that he [the prosecutor — authors’ note] simply
does not know what to do in my case. Two years have gone
by, and I don’t believe that the investigation will be completed.
Yevhen is the local “war hero,” and apparently they are scared
to mess with him [...].”

Examinations conducted during the investigation
did not reveal any traces of the crime on the victim’s
body and clothing (this was probably the reason why
the prosecutor refused to endorse the notification on
suspicion). Notwithstanding this point, this does not
mean that the crime was not committed. The rape was
committed in a secluded area by an armed man, with
a threat of murder that the victim perceived to be real,
and thus, did not actively resist. The absence of traces
on the victim’s body stems from the way the rape was
committed.

Yevhen has excercised his right not to testify against
himself and refused to explain the circumstances of the
event to the investigator.

During the pre-trial investigation, the victim’s lawyer
filed approximately 11 motions to the investigator
requesting him to arrange certain investigative actions.
Most of these motions were left without a written
response, but the investigator did try to arrange the
respective actions one way or another.

At the same time, the main challenge was to establish
the identification and contacts of possible witnesses of
the crime among the AFU service personnel, and to find
and interrogate them.

The victim filed at least four complaints to the military
prosecutor’s office on the investigator’s violation of
the reasonable terms of pre-trial investigation. She
received two responses to these complaints. The
military prosecutor’s office partially acknowledged
the violation of reasonable terms and, in at least one
response, explicitly stated that the pre-trial investigation
was not effective. In particular, the military prosecutor’s
office reported that written instructions for further
investigation had allegedly been provided to the
investigator, but the case-file that the victim’s lawyer
read several times did not contain such instructions.
In addition, after these instructions, the course of
the pre-trial investigation was not changed, and
new investigative/search actions were not initiated.
This indirectly proves that these instructions of the
prosecutor’s office - if they were indeed given - were
not specific, and the responsible prosecutor did not
supervise their implementation.

COMMENTS

The CCU provides that the person is notified on suspicion
in the following cases: 1) if s/ he is detained at the place

of commission of a criminal offence or immediately after
its commission, (2) if a legitimate measure of constraint is
applied to a perpetrator, 3) if there is sufficient evidence
to suspect a person of a criminal offence.

Detremining whether the evidence is sufficient is the
discretionary power of the investigator and/or the
prosecutor.

At the same time, the investigator/prosecutor should
not abuse their discretionary powers and must act in
accordance with the rule of law and legality.

In the case described above, the military prosecutor has
not taken actions to notify the suspect of the suspicion
against him. An apparent reason is that the military
prosecutor believes that the evidence available is not
sufficient to make such a notification.

Moreover, the military prosecutor returned the
notification of suspicion to the investigator without
proper justification. This report’s authors find this practice
inacceptable. Neither does he issue instructions to collect
additional evidence or verify the evidence available (if he
believes that this evidence is contradictory or insufficient).

As a result, the reasonable terms of pre-trial investigation
were violated, and the procedural supervision over the
observance of the law in the pre-trial investigation is
not effective.

Based on available information on a criminal offence,
the authors believe that such a protracted pre-trial
investigation - over two years - is unreasonable given
the scope and complexity of investigative/search actions
that are necessary.

2.5. lllegal deprivation of liberty
and abductions of civilians related
to torture and other crimes

The Constitution of Ukraine guarantees every person
the right to freedom and personal integrity. The same
provisions are enshrined by Article 5 of the Convention
for the Protection of Human Rights and Fundamental
Freedoms.

In its Resolution 2112 (2016) “The humanitarian concerns
regarding people captured during the war in Ukraine,”
the PACE stated that since the illegal annexation of
Crimea by the Russian Federation and the beginning of
military aggression in the Luhansk and Donetsk regions in
eastern Ukraine, hundreds of Ukrainian service personnel
and civilians have been reported captured or abducted
(para 1 of the Resolution). Within the framework of legal
actions, the Assembly urged the Ukrainian authorities to
conduct effective investigations and prosecute all alleged



perpetrators in cases of abductions or taking of captives
(para 12.1.2 of the Resolution)™.

The CCU provides for that illegal deprivation of freedom
or abduction of a person (Article 146), torture (Article
127), beating and torment (Article 126) constitute crimes.
The gravity of these crimes depends on alleviating and
aggravating circumstances, if any (committed by a group
of persons in collusion, etc.).

On 12 July 2018, the CCU was supplemented with
Article 146-1 “Enforced Disappearances”” that includes
the detention, arrest, abduction or deprivation of liberty
in any other form committed by the agent of the state,
including foreign state, with further denial of the fact
of such detention, arrest, abduction or deprivation of
liberty in any other form or concealing information
about the fate or whereabouts of such a person. The note
to this Article sets forth that the agents of the foreign
state referred to in this Article includes public officials
of a foreign state, those serving in the armed forces,
police authorities, state security agencies, intelligence
agencies or local self-government bodies of a foreign
state, are established in accordance with the law of
this state or act upon instructions of such officials,
as well as representatives of irregular IAGs, armed
gangs and groups of mercenaries that are established,
subordinated, supervised and funded by the Russian
Federation and the representatives of the occupation
administration of the Russian Federation composed of
its public authorities and entities that are functionally
responsible for governing the temporarily occupied
territories of Ukraine and representatives of the self-
proclaimed entities established and controlled by
the Russian Federation that usurped the governance
functions on the temporarily occupied territories of
Ukraine.

The Rome Statute” determines that (1) imprisonment or
other severe deprivation of physical liberty in violation
of fundamental rules of international law and (2) torture
are crimes against humanity when committed as part
of a widespread or systematic attack directed against
any civilian population, with knowledge of the attack
(Rome Statute, Article 7 (1)(e) and 7 (1)(f)).

During an armed conflict of both international and non-
international character, torture or inhuman treatment,
wilfully causing great suffering, or severe injury to body
or health are war crimes (Rome Statute, Article 8 (2)(a)
(iii), 8 (2)(a)(ii)), 8 (2)(c)(i) and 8 (2)(c)(ii). The ICC has
jurisdiction in respect of this war crime in particular

> Additionally see the PACE Recommendation 2090 (2016) “The
Humanitarian Concerns with Regard to People Captured During
the War in Ukraine,” http://w1.c1.rada.gov.ua/pls/mpz/docs/2266_
rec_2090.htm.

’°0On 19 July 2018, the law was submitted to the President of Ukraine
for signature. As of the date of report drafting, the law has not been
sighed yet.

7 Rome Statute of the Intermational Criminal Court, Rome, 17.07.1998.

when committed as part of a plan or policy or as part of
a large-scale commission of such crimes (Rome Statute,
Article 8 (1)).

2.5.1. lllegal deprivation of liberty
and abductions of civilians
by the members of illegal armed groups

Avramov case’

In March 2015, Vitalii Avramov travelled from Kyiv to
Makiivka (Donetsk oblast) to visit his mother. When
in Makiivka he was detained by the members of the
so-called “DRP” and put in a basement. The formal
reason for the detention was the suspicion of Vitalii’s
engagement with Ukrainian military battalions.

Victim Vitalii: “I had nothing to do with Ukrainian volunteer
battalions. My only ‘illegal” activity that damaged the “DPR”
is making numerous statements on the Internet in support of
the territorial integrity of Ukraine.”

In May 2015, Vitalii’s friend filed a report on his
disappearance to one of the district police units in the
city of Kyiv. They started the pre-trial investigation
under part 1 of Article 115 of the CCU (intentional
deprivation of life).

The only investigative action that the police officers
took upon the instruction of the investigator was the
interrogation of the plaintiff.

It is not known for sure whether a respective investigative/
search case was produced and whether any search
activities were taken to locate Vitalii.

In May, the members of the IAG released Vitalii. The
police officer questioned Vitalii in the premises of police
unit in Kyiv as a victim. The questioning was quite
superficial. As of May 2018, the investigator has never
spoken with the victim.

At around October 2015, the investigator sent the materials
of pre-trial investigation to the prosecutor requesting
him to determine the territorial jurisdiction over
the crime as he entrusted the investigation with the
investigative unit of Makiivka municipal police unit of
the Main Department of the Ministry of Internal Affairs
of Ukraine in Donetsk oblast (in the occupied territory).
The prosecutor returned the case-file to the investigator
and reported that it was impossible to determine the
jurisdiction, because the crime was committed in the
occupied territory. At the same time, he requested to
take actions aimed at solving the crime.

In November 2015 and in January 2016, the investigator
has twice instructed the police officers to establish

8The name (first name, patronymic, last name) of the victim and
names of other participants of these events have been changed.



identity and contacts of the victim’s mother, to
interrogate her as a witness, and to identify possible
eyewitnesses of the crime. In both cases, the police
officer responded in several days claiming that it was
impossible to take these actions since the respective
persons reside in the occupied territories.

Victim Vitalii: “I am well aware of the difficulties in
identifying the eyewitnesses of the crime. But I cannot
understand what could prevent the police officers and the
investigator from establishing the identity and contact details
of my mother. Why not ask me? By that time it had been half
a year since I had been released, they had taken my phone
number. If it was really necessary, I could have brought my
mother to Kyiv. Well, the investigator should at least want to
meet me in person and question me on the circumstances of
my detention. It seems that they are not actually interested in
questioning my mother. Their only motivation is to produce
more papers to put them in my case, because as of May 2018
it is only 27 pages in length.”

The criminal proceeding is still being investigated by the
investigative unit of one of district police units in Kyiv.
The prosecutor has not established the jurisdiction of the
crime in accordance with criminal procedure law. The
crime was not re-qualified. As stated earlier, it is being
investigated under part 1 of Article 115 of the CCU as
an intentional deprivation of life.

Konievy case”

In 2014, spouses Oleksandr and Viktoriia Konievy
resided in Luhansk oblast and provided food and
essential items to the Ukrainian military. In June, during
their regular visit to the military unit of the AFU, they
mistakenly arrived at the checkpoint controlled by the
members of the IAG and were detained there.

Victim Oleksandr: “When I was detained, they used beating
and mock executions against me, and my wife was suffocated
by a plastic bag. They took away our car, documents, money,
phone and bank cards. They brought me to some building that
looked like a prison (cells, bars). As it turned out later, that
was the police lock-up of Leninskyi police unit in Luhansk. I
was put in a solitary cell. I stayed there for almost a month,
then I was transferred to the “LPR” military police and put to
the basement of Luhansk State Oblast Administration. In the
basement, beating and torture was a part of the daily routine.
They beat every person they ‘admitted’ to the basement. If they
didn’t like someone, they could beat him or her brutally and
for a long time. Some people ‘enjoyed’ a less severe beating,
but almost nobody could escape. I was also tortured when
being ‘admitted’.”

Victim Viktoriia: “During the ‘interrogations,” I had my
rib broken and my hair burned. They burned down the skin
on my face with a cigarette. They also used specific methods
of torture and torment. For example, when I was brought to

7?The names (first name, patronymic, last name) of the victims and
names of other participants of these events have been changed.

the police lock up, I was interrogated by "Dmytro A.” For some
reasons, he made me take a pack of menthyl valerate, and then
six capsules of barboval. He counted the dosage according
to my weight or so. Then he asked me whether my heart is
healthy? After that, he made me to drink three litres of water
and eat the full loaf of bread. I felt blessed when the shelling
started, and I didn’t eat that much bread.”

In late October 2014, Oleksandr and Viktoriia were
released.

Back in June and August 2014, the Sievierodonetsk
municipal police unit started the investigation of two
criminal proceedings opened upon the requests of
the victims” family members. In early September, the
prosecutor instructed to join these two proceedings into
one. In late October, this joined criminal proceeding
was merged with another one that had been started in
mid-October upon the request of the victims” friend.

The first investigative actions were limited to the
interrogation of two plaintiffs.

The first plaintiffs were interrogated as victims almost
in one month after the pre-trial investigation started.
No information about the interrogation of the third
plaintiff - the victims’ friend - is available.

In mid-October 2014, the investigator took a sample of
saliva from close relatives of Oleksandr and Viktoriia
and arranged a DNA forensic examination to identify
the sample of oral saliva. After the victims had been
released, he promptly questioned the relatives as
witnesses.

The investigator gave the first instruction on investigative/
search actions to police officers on 1 September 2014.
This was a quite general instruction that requested the
officers of the traffic police and other police officers in
adjacent areas to locate the missing persons and their
car.

In October 2014, the investigator produced the first
investigation plan, which was relatively superficial.
In the opinion of the authors of this report, it looked
like a model plan for investigation and ignored specific
circumstances of the crime that Oleksandr and Viktoriia
had suffered.

Namely, the investigation plan entailed the following

investigative/search actions:

“Locate the missing persons” (not specifying actions
necessary for this);

- “Carry out a number of investigative, open and
covert search actions” (without specifying them);

- “File a motion to the court” (not specifying what kind
of motion);

- “Extract a video record on the crime scene and adjacent
territory” and “identify eyewitnesses and question
them as witnesses” (by the time of producing this plan,
the crime scene was not known).



Only in July 2015 - i.e., eight months after the victims
had been released and interrogated did the investigator
instruct that they search for and seize their vehicle,
which remained in the possession of the IAG®.

Beginning in approximately February 2017, the criminal
proceeding was being investigated by the IU of
Bilokurakyne police unit in Luhansk oblast. At the same
time, the case-file lacks any documents (in particular, the
order of the prosecutor) on determining the geographical
jurisdiction of this police unit.

It is worth noting that Bilokurakyne police unit is
around 90km away from Sievierodonetsk and around

150km from the crime scene. Viktoriia currently resides
in Kyiv, and Oleksandr in Cherkasy oblast.

Location of Bilokurakyne police unit
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Due to poor roads, it takes approximately 3 hours fo
get from Sievierodonetsk to Bilokurakyne. Railway
transportation is not available to Bilokurakyne. The closest
setflement with a more developed fransport infrastructure

is Starobilsk. It takes 1 hour fo get to Bilokurakyne and 2
hours to Sievierodonetsk from there.

In February 2017, the investigator of Bilokurakyne
police unit produced an investigation plan that was also
superficial, similarly to the previous plan drawn up by
the investigator of Sievierodonetsk police unit. The new
plan entailed identifying the place of registered and
actual residence of the victims, possible eyewitnesses of
the crime and searching for information in social media
networks (without specifying the scope of such search).

8 As of May 2018, the section “Searched transport/vehicles” af the
official website of the Ministry of Internal Affairs does not contain
information on the search of the victims’ vehicle, https://wanted.
mvs.gov.ua/searchtransport/.

Victim Oleksandr: “Back in October 2014, me and my
wife were questioned as the victims. We gave our phone
numbers and places of residence to the investigators. So, I
don’t understand what was the matter in identifying our
place of registration and actual residence. Instead of looking
for perpetrators, the police officers for some reason searched
us as the victims!”

Later on, the police officer reported to the investigator
that he “constantly monitored social media networks
in order to identify witnesses and perpetrators,” and
took other actions to identify the places of registered
and actual residence of the victims that have not yielded
results so far.

From August-December 2017, the investigator diligently
submitted almost monthly instructions to police officers
to identify witnesses of the crime, and the police officers
almost monthly reported that it was impossible,
including giving the reason as that the crime was
committed on non-government-controlled territory.

Within the framework of other criminal investigation,
in October 2017, the Main Military Prosecutor’s Office
transferred to Svatove district court of Luhansk oblast
for consideration in absentia the indictment against a
person who was reportedly involved in detention of
persons in the “basement” of the Luhansk State Oblast
Administration building - one of the places where
Oleksandr and Viktoriia had been detained®.

The person concerned is the ex-SSU officer Arkadii
Kornievskyi. The military prosecutor’s office accuses
him of “from the first half of July to at least 28 October
2014, he was serving as a so-called “investigator” of the illegal
armed group “Separate Military Police Regimen of the Second
Army Corps of the terrorist organization “LPR” in Luhansk

Arkadii Kornievskyi

Source: welbsite "Myrotvorets"
https://myrotvorets.center/criminal/kornievskij-arkadij-
yurevich/

8lInformation from the Unified State Register of Court Decisions.
Available at: http://reyestr.court.gov.ua/Review/70218020.



where he contributed to the aggressive war against Ukraine,
organized and personally committed a robbery, an attack to
steal the firearms, abductions and illegal deprivation of liberty
of the civilians who were illegally detained in the building of
Luhansk State Oblast Administration and in the premises of
the Executive Committee of Zhovtneve District Council in the
city of Luhansk. During the illegal detention of the civilians,
he interrogated them and ordered to use physical violence,
beating and torture against them.”

As the victims were not aware of this pre-trial investigation,
in April 2018 they submitted the requests to the military
prosecutor’s office and the court to have them involved
in the criminal proceedings as the victims. As of June
2018, they did not receive responses to their requests®.
Another victim, Yevhen, is in the same situation (see
Tokariev case below).

Tokariev case®

In August 2014, Yevhen Tokariev, a civilian, was
apprehended in Luhansk by the members of an IAG of
the so-called “LPR” and detained for approximately
six days in the premises of the Luhansk State Oblast
Administration. Then he was released with facilitation
of his friend.

After his release and movement to the government-
controlled territory, Yevhen applied to police.

Victim Yevhen: “Police officers told me that there is no sense
in filing a crime report until Luhansk is liberated, because they
wouldn’t be able to verify the circumstances of my abduction
and detention, identify possible eyewitnesses, and the alleged
suspects are on the non-government-controlled territory.
Thus, 1 did not file a written crime report then.”

In April 2018, Yevhen did actually file a written crime
report to police unit at his place of residence. The
next day the investigator entered information on the
crime to the URPI under part 3 of Article 146 of the
CCU (illegal deprivation of freedom or abduction of a
person committed by an organized group). Some time
later Yevhen was interrogated as the victim.

At the same time, the police ignored his next request to
report on the actions taken.

Dmytrenko case®

In May 2014, Kostiantyn Dmytrenko, a civilian, sustained
a gunshot injury when the members of an IAG of the so-
called “DPR” attempted to apprehend him in Makiivka
(Donetsk oblast).

& As of June 2018, the trial is pending.

8The names (first name, patronymic, last name) of the victims and
names of other participants of these events have been changed.

8The name (first name, patronymic, last name) of the victim and
names of other participants of these events have been changed.

Victim Kostiantyn: “After I sustained the injury, an
ambulance took me to local hospital for emergency care. On
the next day, they tried to evacuate me to the hospital in
Dnipro, but the ambulance was shot at, and I was put to the
basement in Horlivka for more than a month.”

On the next day after Kostiantyn’s injury, Makiivka police
unit® began a criminal proceeding on the attempted
murder, and in June 2014, a criminal proceeding on his
abduction (within the framework of this proceeding,
Kostiantyn was put on a missing persons list as a missing
person).

As Kostiantyn did not observe any progress in the
investigation after his release, in February 2015 he
filed a request to the Ministry of Internal Affairs of
Ukraine (hereinafter: MIA of Ukraine). Upon his request,
the IU of Kostiantynivka municipal unit of the Main
Department of the MIA in Donetsk oblast® started new
criminal proceedings (on an attempted deprivation of
life and on abduction)®.

In January 2016, Kostiantyn was interrogated as the
victim. The investigator arranged a medical forensic
examination to identify the nature of bodily injuries only
in September 2016. In November 2016, the investigator
arranged a forensic ballistic examination to identify the
bullet extracted from Kostiantyn’s body in a hospital
in Kyiv®,

In February 2016, the investigator instructed the police
officers to identify persons involved in the crime
(without specifying what actions should be taken).

As of May 2018, no progress in the investigation was
observed, neither were investigative/search actions
taken.

Hryshchenko case

In mid-July 2014, Oleksandr was detained in Luhansk by
the members of the IAG “Batman emergency response
group” while he was heading to the office.

During the first three months of staying in custody,
Oleksandr was subjected to torture on daily basis. He
was suffocated, tortured with electric current, he had
his limbs sawed, and various parts of his body beaten.
In late December 2014, Oleksandr was released.

8 As of May-June 2014, the bodies of the Ministry of Internal Affairs in
Makiivka were still formally subordinated to the public authorities of
Ukraine, but in fact, they were controlled by the IAG. According to
official data, police administrative buildings in Makiivka were seized
in July 2014.

8 City of Kostiantynivka in Donetsk oblast, government-controlled
territory.

8The police officers claimed that the reason for starting new
investigations is that the materials of previous pre-trial investigations
were left on the non-government-controlled territory of Ukraine.

8 After his release, Kostiantyn received health care in a hospital in
Kyiv.



The victim does not know whether the law enforcement
agencies have started the official investigation of his
disappearance. At the same time, the SSU was aware
of his disappearance, as confirmed by the fact that in
November 2014 it sent the letter to Oleksandr’s friend
reporting that the law enforcement officers take actions
to release him from captivity.

After Oleksandr was released he requested the Obolon
district police unit in the city of Kyiv to delete information
that he was on missing persons list from the search
records of the MIA. The police officers interrogated
Oleksandr and kept the copies of his ID.

Notwithstanding this, in May 2015 the police officers
came to the hostel where Oleksandr stayed. They
referred to the fact that he was on a missing persons
list. According to Oleksandr, they rudely and toughly
tried to apprehend him and conducted a covert search
of his room not sanctioned by the court.

In fall 2016, Oleksandr’s lawyer advised him to file a
written request to police to conduct official investigation
of the circumstances of deprivation of his liberty and
torture, which he did. It is not known how the law
enforcement officers responded to this request. He did
not keep a copy of the request with him.

In general, Oleksandr does not expect anything from
the official investigation and is quite sceptical about
the performance of the National Police of Ukraine and
other law enforcement agencies.

In May 2018, the fact of his time in captivity by the IAG
was confirmed by the court. It is worth noting though
that the court refused to recognize that Oleksandr
suffered harm to his health caused by torture, since no
report of forensic medical examination was available.
After Oleksandr was released from captivity, the
law enforcement officers did not initiate such an
examination.

Dobrozhan case

In 2014, Vitalii Dobrozhan resided in Rubizhne in
Luhansk region. He spent all his leisure time working
with children - he organized various sports and public
events to promote the values of patriotism and sports
among children. Since the onset of an armed conflict,
he provided assistance to Ukrainian service personnel
as a volunteer. His civic activity made him famous, and
on 1 June 2014, the members of an IAG of the so-called
“LPR” apprehended him at his home.

Victim Vitalii: “I am a citizen of Ukraine, but that did not
matter during the apprehension, nor did either my ethnicity
or religion. They didn’t take my baptismal cross away - they
said, I am a Christian. I kept it with me after I was beaten.
It means that the key reason for apprehension was my civic
activity.”

Vitalii spent 20 days in the building of the ex-Luhansk
SSU Department. He had a piece of his ear cut off, his

legs cut by knife, and cigarette burns on his skin. He
was constantly subjected to mock executions.

On 2 June 2014, criminal proceedings on Vitalii's
disappearance were initiated. As of April 2018, the
case is being investigated by the IU of Rubizhne police
unit. Vitalii has submitted several written motions
to the investigator requesting him to interrogate as
injured parties his family members who witnessed his
apprehension, as well as to interrogate persons whom
he referred to as alleged perpetrators. As of now, these
persons do not hide and reside openly in Rubizhne. All
the motions were left unanswered. The investigative
actions requested by the victim have not been taken.

On 3 April 2018, Vitalii submitted a motion to the
investigator as he attempted to learn the material
pertaining to the pre-trial investigation.

Victim Vitalii: “I came to the investigator’s office requesting
to learn about the case-file. She was looking for my case in
her office for some 15 minutes but didn’t find it. She lifted
her hands in dismay and said she didn’t know where it
was. Promised to look for it the next day. Is it the way the
investigation should be carried out?”

Vitalii believes that the investigation in his case is not
effective.

Khorolski case®

Volodymyr Khorolskyi lived and worked in Luhansk
almost all his life. He had his family, housing and a
small business there. In September, the members of the
IAG of the so-called “LPR” detained him and his wife for
his support for the territorial integrity and independence
of Ukraine and civic activism of his son.

Victim Volodymyr: “We spent a total of 115 days in
captivity. We were held in the basements, a garage, a cesspit
while being subjected to torture. As result, I lost my teeth and
developed severe health complication, and my wife got serious
psychological trauma. Then I paid for all the treatment and
document recovery.”

In October 2014, Starobilsk district police unit (Starobilsk,
Luhansk oblast) started a criminal proceeding on the
abduction of spouses upon the request of the Red Cross
Society.

The investigator compiled an investigation plan only
in a month after that. The plan was quite superficial,
though (“locate the missing persons,” “interrogate
them as the victims,” etc.) and did not refer to any
specific investigative/search actions necessary for
the investigation. The investigator came up with two
investigative leads: 1) the crime was committed by
the persons who reside in the settlement where it was
committed; 2) the crime was committed by persons who

8The names (first name, patronymic, last name) of the victims and
names of other participants of these events have been changed.



were sentenced for similar crimes earlier. For unknown
reasons, a more specific lead - that the members of the
IAG were involved in the disappearance - was not
developed, even though the information on the place
where the members of the IAG detained the victims was
available in the case-file.

Investigative/search actions were limited to the
investigator’s instruction to police officers to identify
persons involved in the abduction.

Later on, the prosecutor established the jurisdiction of
Troitske police unit (Troitske, Luhansk oblast) over this
case.

In June, the investigative unit of the MDNP in Luhansk
oblast issued an instruction to recognize that the spouses
as the victims in the criminal proceedings, since they
have never been questioned as victims despite their
release from custody back in late 2014.

It was only in August 2016 that they were interrogated
as victims on the circumstances of the criminal offence
against them.

In July 2018, the investigator started another criminal
proceeding on stealing the belongings of spouses.
Later on, the respective materials were merged with
the criminal proceeding started earlier.

Except for the questioning of the victims, no other
investigative actions have been taken since the
investigation start.

2.5.2. Apprehension with unjustified use
of force or excess of power during
apprehension

Nefiodov case”

In March 2015, Andrii Nefiodov, who resided in Dnipro,
found a job as a security guard. His company sent him
to a 2-week secondment to Volnovakha, Donetsk oblast,
to provide security to a local community enterprise.
The town was controlled by the public authorities of
Ukraine then.

Three days later, six camouflaged persons in balaclavas
without insignia equipped with helmets and bulletproof
vests and armed with automatic firearms broke into
Andrii’s leisure room in Volnovakha. Everyone in the
room was told to lay down on the floor. Along with
that, the armed men were firing in the ceiling, beating
Andrii, and shot him in his leg.

On the same day, Andrii was taken to a hospital where
doctors diagnosed a penetrating gunshot wound of his
hip. When Andrii was admitted to the hospital he was

PThe name (first name, patronymic, last name) of the victim and
names of other participants of these events have been changed.

in serious condition. In August 2015, he was assigned
a disability in the second category due to his injury.

The investigators of local police unit started the pre-trial
investigation upon receipt of the doctor’s report. They
pre-qualified the offence against Andrii as committing
intentional bodily injury of moderate gravity.

In October 2017, the local prosecutor’s office responded
to the victim’s complaint on the poor performance of
investigators that during the pre-trial investigation the
police had established that these were the SSU officers
who committed bodily injuries during the apprehension.
However, later on the prosecutor of military prosecutor’s
office did not find any evidence of the SSU officers’
involvement in this criminal offence.

The victim considers that the pre-trial investigation of
his case is not effective.

Since the investigation started, he was never called
to be questioned and was never questioned as to the
circumstances of the crime. The people who stayed in
the room with the victim and witnessed the crime were
questioned neither. The crime scene was not examined.
The type of firearms from which the shots were made
has not been identified, and the bullet and a shell were
not extracted from the crime scene. In violation of the
requirements of criminal procedure law of Ukraine, even
a forensic medical examination to identify the gravity of
bodily injury that Andrii suffered and other medical signs
of the injury was not arranged?’.

COMMENTS

It is common for the crimes related to illegal deprivation
of freedom and abductions of civilians by the members
of the IAGs that some victims can identify/recognize
certain perpetrators.

The investigators failed almost completely to use
available forensic methods and tools to document the
appearance of perpetrators:

- description of the appearance of perpetrators in
procedural documents (reports of the interrogation
of victims normally miss the detailed description of
the appearance of perpetrators. At best, they refer
to their membership in the IAG, nicknames, etc.);

- composite sketches/identikit images (the investigators
do not take actions to produce identikit).

At the same time, the investigators for unjustified reasons
neglect the opportunity that the victims can recognize
the perpetrators and objects from photographs, video
records (including videos from the Internet), from the
forensic records, etc.

Graphic record of the evidence - drawing sketches,
mapping, etc. - is used neither, as this method enables
to record a lot of critical information about the place of
detention.

9 According to the victim’s statement.



2.6. Atrtillery shelling

In its twenty-first report on the human rights situation
in Ukraine (16.11.2017 - 15.02.2018) based on the work
of the United Nations Human Rights Monitoring
Mission in Ukraine, the Office of the United Nations
High Commissioner for Human Rights (OHCHR) states
that use of indiscriminate weapons and/or explosives
remains the key reason for civilian casualties®.

In total, over 3 thousand civilians were killed during the
conflict®, and between 7 to 9 thousand were injured™.

A total of 11 civilians died and 32 were injured in May
2018 alone®.

Attacking® or bombarding, by whatever means, towns,
villages, dwellings or buildings which are undefended
and which are not military objectives (Protocol
Additional I, Article 85 (3)(d), breaches the 1907 Hague
Convention, Article 2, the Rome Statute, Article 8 (2)
(b)(v), customary international law, and Article 438 of
the CCU).

2.6.1. Deaths or injuries of civilians
Dovhal case

On 27 January 2015, Toretsk (then it was named
Dzerzhynsk, in government-controlled territory in
Donetsk oblast) and adjacent villages came under
artillery shelling. As a result, two civilians were
killed, and one service person was injured. Numerous
buildings suffered damage. One of the killed civilians
was Volodymyr Dovhal. He and his wife Liubov were
married for 36 years.

After the first phase of the shelling, the windows in their
house were broken. Since that was winter, Volodymyr
used the “silence regime’ - the neighbours helped him
by get up by the ladder to the windows of the second
floor to urgently cover them with wood planks so that
the freezing air does not get inside the house. At this
moment, the second phase of shelling started, and a shell
directly hit the house roof. Volodymyr sustained shrapnel
wounds and died on the spot. Neither an ambulance nor
the police come to the location on that day.

2 OHCHR Report on the human rights situation in Ukraine (16.11.2017
- 156.02.2018). Available at: http://www.ohchr.org/Documents/
Countries/UA/ReportUkraineNov2017-Feb2018_UKR.pdf.

% Including 298 civilians who were killed as a result of the MH17 plane
crash on 17 July 2014.

74 Stop immunity: UN calls for accountability for human rights violations.
Available at: http://www.un.org.ua/en/information-centre/news/4312-
stop-immunity-un-calls-for-accountability-for-numan-rights-violations.

% According to OSCE. Source: https://twitter.com/OSCE_SMM/
status/1005017719174025216.

% Aftack” means acts of violence against the adversary, whether in
offence or in defense (Protocol Additional |, Article 49(1)).

Window at the second floor next to which Volodymyr
sustained fatal injury
Photo credit: Liubov Dovhal, February 2018
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On the same day, the investigators of local police unit
entered the information on this event to the URPL. It was
qualified under part 3 of Article 258 of the CCU (terrorist
act that caused death of a person). Later, the materials
were transferred for investigation to the investigative
unit of the SSU.

During the investigation, Liubov Dovhal was not
engaged in any investigative/search actions. Liubov’s
written request to the investigator for information on
the progress of investigation remained unanswered.

Liubov does not expect the investigation to ever identify
the persons who committed indiscriminate shelling of the



residential area. At the same time, she expected that the
government would provide at least some compensation
for her suffering, as well as compensation to rebuild her
house or any other assistance or psychological support.

Having not received any assistance from the government,
in early 2018 Liubov Dovhal, supported by the EUCCI,
filed a suit to the court for compensation for moral
damage inflicted by the death of her husband. In May
2018, while considering whether the Russian Federation
should be involved in the case, Dzerzhynsk city court
of Donetsk oblast decided to send the court instruction
to the competent authorities of the Russian Federation
requesting them to submit the copy of lawsuit to the
government of the Russian Federation and stopped
proceeding with this case.

Kostenko case”

On the night to 18 August 2015, Mariinka (in the
government-controlled territory in Donetsk oblast)
came under artillery shelling. One of the shells exploded
next to the house of Liudmyla Kostenko and caused the
ceiling to collapse.

Liudmyla, her husband and two children (a girl aged
5 months and a boy aged 5 years) were in the house at
that time. They all were covered by the fragments of the
ceiling. Both children suffered injuries. The 5-month-old
daughter sustained severe injuries to her abdomen. The
service personnel helped to bring her to the hospital in
the neighbouring town of Kurakhove. After she received
emergency care there, a military helicopter took her to
the hospital in Dnipro. The doctors did not manage to
save her life.

The pre-trial investigation of this event was started more
than a year - on 1 December 2016, after Liudmyla’s
report that she had filed on 21 November 2016. One
more month later, on 29 December, Liudmyla was
recognized as an injured party. The crime was pre-
qualified under part 3 of Article 258 of the CCU (terrorist
act that caused death of a person).

No information is available on the further investigation.
Liudmyla has repeatedly contacted the investigative
units of the Main Departments of the SSU in Donetsk
and Luhansk oblasts only to receive no information on
the progress in her case. In August 2017, she filed a
written request to the investigator requesting him to
establish the trajectory and type of the shell. She did

not receive any response to her motion.
Atamaniuk case®

On 13 January 2015, the village of Hranitne (then - in
Telmanove district in the government-controlled part of

Donetsk oblast, now - in Volnovakha district of Donetsk
oblast) came under artillery shelling. A direct hit to the
house injured a two-year-old girl.

The girl died in the ambulance. The police investigators
opened a criminal proceeding on the same day under
part 1 of Article 115 of the CCU (intentional deprivation
of life).

According to family members, the only investigative
action taken so far was the visual examination of the
girl’s body.

In June 2015, the girl’s mother received a response to
one of her numerous complaints to the prosecutor’s
office of Volnovakha district. This response stated that
the investigation is pending, without referring to any
specific circumstances and progress.

In June 2015, the mother filed the written motion to
the prosecutor requesting him to find and question
witnesses who would specify who fired the mortar
attack and from which side, to examine the scene, take
photos at the place of explosion and arrange for the
forensic medical examination. She did not receive a
response to her motion. No progress in the investigation
is observed.

Klymko case”

On 30 July 2014, a civilian Valerii Klymko came under
artillery shelling and suffered injuries and a concussion
in Popasna (in the government-controlled part of
Luhansk oblast).

Approximately a day later, police officers came to his
house to interrogate him on the circumstances of the
artillery shelling. Valerii was not able to reply to most
of their questions - including the direction of shelling,
probable perpetrators, type of arms, etc. After that, no
police officer ever talked to him. No investigative action
with his participation was taken.

In 2018, Valerii tried to ask local police unit as to the
progress of the investigation. The district police officer
only told him that the case-file was most likely transferred
to the SSU. He did not receive any detailed information
from the police. According to the victim, he had an
impression that the police officers do not know where
the case-file on this shelling is.

Churenko case'®
On 24 January 2015, a civilian Mykhailo Churenko

was killed by the artillery shelling in Popasna (on the
government-controlled part of Luhansk oblast). His

“The name (first name, patronymic, last name) of the victim and
names of other participants of these events have been changed.

%The name (first name, patronymic, last name) of the victim and
names of other participants of these events have been changed.

#The name (first name, patronymic, last name) of the victim and
names of other participants of these events have been changed.

1% The name (first name, patronymic, last name) of the victim and
names of other participants of these events have been changed.



son sustained burns as he tried to extinguish fire in the
courtyard. The police officers questioned him in the
hospital on the day of shelling.

The pre-trial investigation was started on this event.
Except for the questioning of the injured party, no
further investigative/search action was taken.

The police officers have verbally said to the injured party
(the son of the deceased) that they would not actually
investigate the case, because they do not believe they
would be able to identify perpetrators. The injured
party made several calls to the investigator to learn the
progress and further perspectives of the investigation.
According to the injured party, the investigator
considers this case a blind alley, and is reluctant to take
any further investigative/search actions.

2.6.2. Destruction or damage to civilian
property

Kukharski case

In August 2015, the house of the Kukharski (in Toretsk
on the government-controlled territory of Donetsk
oblast) was hit by artillery shelling that caused a fire.
The house and everything inside (household appliances,
furniture, clothing, etc.) has burned down. Viktoriia
and Oleksandr Kukharski and their old grandmother
narrowly escaped death.

According to the victims, the house was then examined
by representatives of various authorities who produced
various documents. Viktoriia and Oleksandr do not
remember whether police officers also came, because
the entire family were in a state of shock.

Photo of the Kukharski house after the fire
Photo credit: Oleksandr Kukharskyi, August 2015




Since this time, Viktoriia and Oleksandr have not been
called by the police nor questioned as the victims. They
did not know whether an official investigation is taking
place. According to them, they never expected that the
perpetrators could be brought to justice and, thus, did
not request the police officers to update them on the
progress of the investigation.

It was only in February 2018 that the Toretsk police
unit informed the Kukharski that the information on
the criminal offence against them had been entered into
the URPI under part 1 of Article 258 of the CCU (terrorist
act), and the case-file was transferred to the investigative
unit of the SSU.

As the authors analysed the investigations of crimes/
offences qualified as terrorist acts, they helped the
victims to produce and file a motion requesting the SSU
investigator to take necessary investigative actions -
as the law enforcement officers produced a report on
the examination of the crime scene in which they did
not conduct an forensic examination to identify the
reasons of the house’s destruction and the cost of repair/
renovation. The SSU investigator satisfied this motion
in full.

Kholodenko case'™

Before the armed conflict, Dmytro Kholodenko ran
a small hotel next to Horlivka (village of Zaitseve,
Bakhmut district, Donetsk oblast, partially controlled
by the government; the village was a part of Horlivka
City Council).

In May 2014, the members of an IAG of the so-called
“DPR” conducted a search in the hotel and stole several
computers. The alleged reason for the search was
Dmytro’s support for Ukraine’s territorial integrity and
the attempt to extort money from him. Dmytro managed
to flee from the occupied territory before it was too late.

In 2015, the AFU liberated the part of the settlement. The
hotel found itself in the government-controlled territory.
In fall 2015, the hotel building suffered several artillery
hits. In December 2015, it was partially destroyed by
the fire caused by another artillery shelling. Before the
fire, the hotel was partially looted.

The police started the pre-trial investigation on the hotel
building’s destruction. The investigators qualified the
actions of non-identified perpetrators as intentional
destruction or damage to property (part 2 of Article 194
of the CCU). During the first months of investigation, the
investigator questioned the plaintiff and two witnesses.
Other investigative actions, including examination of
the hotel building, were not taken.

197 The name (first name, patronymic, last name) of the victim and
names of other participants of these events have been changed.

Yemelianova case'?

Throughout January-August 2015, numerous artillery
hits completely destroyed the house of Viktoriia
Yemelianova on the occupied territory of Donetsk oblast
in the vicinity of Donetsk airport.

Upon her report, the law enforcement agencies started
the pre-trial investigation under part 2 of Article 258
of the CCU (terrorist act). According to the victim, no
investigative actions have been taken.

Also, Viktoriia referred to the effective control of
the Russian Federation over the occupied territories
of Donetsk and Luhansk oblasts and requested the
Investigative Committee of the Russian Federation
to initiate a criminal proceeding. She received a
response from an investigator of the “Department for
investigation of crimes related to the use of prohibited
methods and means of warfare” of Investigative
Committee of the Russian Federation that the Main
Investigative Department had allegedly drafted the
request for legal assistance to the competent authorities
of Ukraine to verify the evidence that the plaintiff laid
down in her request, in accordance with the Minsk
Convention on Legal Assistance and Legal Relations
in Civil, Family and Criminal Matters (22.01.1993).

Ivashchenko and Petrenko cases'®

In July 2014, artillery shelling damaged the apartment
of Mykhailo Ivashchenko in Donetsk (in the occupied
territory). In September 2016, the pre-trial investigation
under part 2 of Article 258 of the CCU (terrorist act) was
initiated upon his request. The victim has no information
about any progress in this investigation.

In August 2014, a two-storey multi-apartment building in
which Dmytro Petrenko had his apartment (Shakhtarsk,
in the occupied part of Donetsk oblast) was completely
destroyed in similar circumstances. As in the above
case, the pre-trial investigation was started, but Dmytro
knows nothing on its further progress.

COMMENTS

Almost all victims in the cases of artillery shelling
referred to above have not been updated on the progress
of pre-trial investigations and only seek information
from the investigators sporadically. Falling short of hope
for the capacity of law enforcement system of Ukraine
to restore justice, not being aware of the procedural
rights and not having access to quality legal aid of
lawyers, the victims do not fully enjoy their right to
learn of the progress and information relating to pre-
trial investigations and the right to file motions to the

12 The name (first name, patronymic, last name) of the victim and
names of other participants of these events have been changed.

1% The names (first name, patronymic, last name) of the victims and
names of other participants of these events have been changed.



investigator on arranging specific investigative actions.
At the same time, the investigators often fail to consider
and respond to the few motions that are indeed filed to
them (mostly - through the support of human rights
NGOs).

Referring to verbal communication with the investigators,
most victims are sure that no investigation in their cases
is beingeffectively carried out.

2.7. Infringements on inviolability
of housing

2.7.1. Using civilian real estate for military
purposes and looting of housing

Since the outbreak of the armed conflict, a number of
settlements found themselves on the contact line. Some
houses on both sides of the contact line were occupied
by the AFU service personnel or the members of the
IAGs and are most likely used as defensive buildings.
Military positions were installed in the settlements,
sometimes even in the courtyards of private houses.
Most occupied houses were looted.

The IHL law expert professor E. David emphasizes:
“Various types of the protected objects have one
common feature: they cannot be used for military
purposes, because otherwise they use certain degree -
depending on the object - of protection from direct
effects of the hostilities. In other words, it is not
prohibited to use a civilian object or a hydroelectric
power station for military purposes (except for the
perfidy), but this use ipso jure causes the loss of
immunity that this object normally enjoys”'*.

At the same time, pillage is prohibited (Fourth Geneva
Convention, Article 33, Protocol Additional I to Geneva
Conventions, Article 4 (2)(g)). Pillaging a town or place,
even when taken by assault, amounts to a war crime
(the 1907 Hague Convention, Rome Statute, Article §,
customary international law, Article 438 of the CCU).

Martynenko case

In March 2015, the house that belonged to Anatolii
Martynenko in Popasna district on the government-
controlled territory next to the contact line was looted
by unidentified persons. Anatolii suspected two of his
fellow villagers and the AFU service personnel from a
military unit deployed in the village.

The police officers started the pre-trial investigation of
the offence upon Anatolii’s report. The investigative
actions were limited to a crime scene examination and
the questioning of Martynenko as the victim. Alleged

1% E David. Principles of the law of armed conflicts: Course of lectures
delivered at the Faculty of Law of Open Brussels University. Moscow,
International Red Cross Committee, 2011 - 1144 p.

perpetrators and commanders of the military unit were
not questioned.

One year later, in April 2016, Anatolii attempted to come
to the house to check the property that remained after
looting.

At that time service personnel of Kyiv Rus 25% battalion
were headquartered in the village. They lived in certain
houses there. They arranged the fortified positions
within a few houses from Anatolii’s house, the road
to his house was mined. Anatolii was denied access to
his house.

In September 2016, the local prosecutor’s office
responded to the victim’s complaint on inactivity of the
investigator that the latter had questioned the witnesses
and instructed the police officers to identify perpetrators.
In general, the response was just “to tick the box.” So
far, the victim has not learned what witnesses were
referred to.

Several requests that Anatolii made to the prosecutor’s
offices - in particular, to the prosecutor’s office of Luhansk
oblast, did not yield progress in the investigation.

Since Anatolii lives in Kyiv oblast and lacks the funds to
go to the place of pre-trial investigation, he is not able
to effectively control the course of investigation and to
learn from the case-file available.

Case of Loboiko, Vasylenko and others'®

In 2015, residents of Zelenyi Hai Street in Mariinka (in
the government-controlled territory of Donetsk oblast)
Loboiko, Vasylenko and others (57 families in total)
had their houses used as defensive buildings during
the hostilities.

These were the AFU forces that installed their defence
corps on this street in the eastern part of the town. Until
summer 2015, the residents - some 57 families in total -
enjoyed free access to their housing. At the same time,
many building were destroyed by artillery shelling.

According to local residents, in spring 2015, service
personnel of the AFU and voluntary battalions were
placed in these houses without the consent of the
respective owners. Unauthorized occupation of the
houses was followed by widespread looting of personal
belongings of the owners. Beginning in May 2015,
access of the civilians to the street (to these houses) was
banned. The service personnel explained that coming to
this area was dangerous for the civilians.

Some residents were fine about these restrictions.
However, the civilians are concerned with numerous
incidents of looting of their houses.

1% The names (first name, patronymic, last name) of the victims have
been changed. They are reluctant to make their names public
because of the fear of retaliation on the side of service personnel
headquartered in the settlement.
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In July 2015, upon the collective request of the residents,
the police investigators started the pre-trial investigation
under part 3 of Article 185 of the CCU (burglary). Four
days later, the investigator reported to one of the victims
in writing that the crime had been committed by the

AFU service personnel.

At the same time, the ATO Headquarters responded to
the request of the representative of Ukrainian Parliament
Human Rights Commissioner on the rights of internally
displaced persons that the AFU service personnel had
not been involved into any illegal actions against local
residents, including pillaging their houses'®.

The commandant of the military police in Kurakhove
also denied the AFU service personnel involvement in
the looting of civilian property. In his letter to one of the
victims he inter alia underlined that numerous houses
had been occupied and looted by the members of the
IAGs before the AFU units entered the town in May

2015.

In his letter to one of the victims, the Rear Services
Chief of AFU Land Forces Command reported that the
compensation for the AFU service personnel breaking
into the housing and using it for defensive purposes in
the context of the ATO does not fall within the Ministry

of Defence remit.

106 | etter of the Commissioner’s representative on the rights of infemally
displaced persons of 20.05.2016.

The use of housing as defensive buildings
(Zelenyi Hai Street in Mariinka town, Donetsk oblast) '

Zelenyi Hai
Stréet

Formally, the pre-trial investigation continues. At the
same time, the investigator reports in his letter that
taking investigative actions on Zelenyi Hai Street is
impossible, as no official written permission from the
ATO Centre leadership is available.

At the same time, this letter does not specify what
investigative actions are indeed possible and which of

them were/are taken.

The victims know from their correspondence with
various public authorities that the military units such
as the 28" Separate Guards Mechanized Brigade and
the 20* Separate Mechanized Infantry Battalion were
headquartered in the town. However, the investigator
has taken no actions to interrogate the commanders of
these units and individual service personnel.

A similar situation is also observed in certain other
settlements on the contact line.

Case of Osypov, Boiko and others

Since September 2014, the village of Shyrokyne (in
Volnovakha district!”” of Donetsk oblast, currently
government-controlled territory) is one of the epicentres
of armed clashes. The artillery shelling has destroyed
many houses of the local residents. According to
some residents, all the remaining movable property

1971n 2014 — Novoazovsk district of Donetsk oblast.



(household appliances, clothing, furniture, etc.) was
looted.

In June 2018, the NGO “Shyrokyne SOS” set up by local
residents Ivan Osypov and Valerii Boiko advocating
for the interests of its members and referring to the
destruction and damage to housing has requested that
Volnovakha police unit starts an official investigation,
because no investigation was initiated in any individual
case of destruction or damage to housing'®.

Volnovakha police unit refused to enter information into DON(STSK
the URPI and start the respective investigation.

In July 2018, the investigative judge of Volnovakha city

court of Donetsk oblast agreed with the NGO motion

and obliged the police officers to enter the respective

information into the URPI and start the investigation.

The police complied with the judge decision and started
the investigation.
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Sh);rokyne

Hlanosnui Iean Isanosuy

INosinomnsio mo Bawe noBioMIeHHs Npo Te WO B Mepioa 3 BepecHs 2014
poky, i no Tenepimniii uac ceno IllupokuHe HeoaHOpa3zoBO niagaBAIOCH
apTHiepiiickkiM 00CTpinam, BHACMIZOK AKHX Oyno 3pyiHOBAHO JKHTIO ‘wiehin
opradizauii «Bparyiite LlupokuHe», Ta 3HHULEHA iH(pPACTPYKTYpa cela. 1
po3KpajeHe Buinise pyxoMe MaifHO, uneHiB opraHizaunii, Ta iHWMX Meukanis
cena.,
japeectposare 10 JXEO Bonunoracskoro BIT I'VHII B [loneuskiii ofnacti sa Ne
8118 Bin 07.06.2018 poky.

Bepyus 10 yBaru BHINEBHKIAZEHe, A TAKOX BPaxoBYIOUH Te. WO )

BHILEBKAa3aHOMY (akTi BiACYTHI KOHKpETHI HaBedaeHi (akTH  CKOCHIIY
KEHMiHaJIbHH)( MpPaBONOPYIlIeHb, HEMAE KOIHHX MiACTaB /Ul BHECEHHS BAlLOI 0
NOBLAOMIIEHHSA B €IMHHI PEECTp AOCYA0BHX PO3C/ilyBaHb.

V pasi neobxinHocti Bu Macte mpaBo o3HalioMuTHCS 3 Martepianami
nepesipky 3a aapecoio: M. BonnoBaxa, npoe. Exepretuunnii, 3, kabinet No 313,
Y BHNaAKy HE3roAu 3 NPHHHATHM pitneHHsM By MaeTe npaso 3BepHYTICL 10

cyJly B IPHBATHOMY NOPAJKY.

3 noBaro,

“Hauaasuuk Bosrnosacekoro BIT
I'YHII B Joneunkiii obaacri
NOJKOBHHK 1Moaiuil 0.B. Koaomicun

Letter of Volnovakha police unit in response to the NGO “Shyrokyne SOS” report of a criminal offence - robbery of
housing of the civilian population on the territory of Shyrokyne.
Source: the NGO "Shyrokyne SOS”

1% According to the NGO "“Shyrokyne SOS” Head Ivan Osipov, the
NGO members do not know of any criminal proceedings opened to
investigate the cases of destruction and looting of their housing.




The decision of the investigative judge in case of the NGO “Shyrokyne SOS”
Source: the NGO "Shyrokyne SOS”

221/3951/18
1-x¢/221/660/2018

YXBAIJA
IMEHEM YKPATHH
12 nunusg 2018 poky M.Bonnosaxa
Cainunii cynas Bonnoeacekoro pailonHoro cyny Joneuskoi obnacti OsuunHikopa 0.C.,
TIpHM cexpeTapi CyI0BOro 3aciiaHHs ®ominux C.B.,
34 YHACTHO MPOKypopa Temepres K.1O,
MPEe/ICTABHHUKA 33aABHHKA He 3 SIBHBCH

PO3TIISHYBIUM MaTepiaiu CKapru rpomancekol opramizauii «Bpsirysanus Llupoknne» Ha Ge3nifnbHicTh
CIiAYOro, AKa MONArac y HEBHECEHHI BIZOMOCTEH MpPO KPHMiHANLHE NPABONOPYLUEHHS 10 €/IHHOrO peecTpy
NOCYI0BHX PO3CTIYBaHb,

BCTAHOBMUB:

19.06.2018 poky no BonsoBacekoro paiionnoro cyay [lonenskoi obnacti cyay Hazgimna ckapra
rpomazickkoi opranizauii «Bpatysanus Llupoknne» wa Oe3giffbHICTL CHIAHOTO, AKA MONATAE Yy HeBHECEHHI
BiAOMOCTEH MpO KpPUMiHa/IbHE MPABONOPY IEHHA 10 €AMHOTO peecTpy A0CYAOBHX PO3C/IIAYBaHb,

B obrpynrysanHs cxapru saznadeno, wo 05.06.2018 poky rpomajiceka OpraHizanis 3BEpHyacs [0
Bonwosacskoro BIT T'VHII B Jlonenskiit ofnacTi i3 3a%B0I0 NMPo BYMHEHE KPUMIHATLHE MPaBOTMOPYILICHHS
nepenbadene cr. 258 KK Vipaiuu, axy BonHosackxuit BIT orpumas 07.05.2018 poky. Cranom ma 11.06.2018
POKY BIIOMOCTI NP0 BKazaHe y 3asBl KpuMiHanbHe mpaBonopyuens no EPJIP ne sHeceHo.

Braxae npotunpasuow 6Ge3niansHicTs cnispobiTHukiE Bomnomacekkoro BIT T'VHII uiomo HepueceHws
pinomoctei mo €EPJIP Ta npocuth 30008 s3aTh nocagosux ocid Bonnosacekoro BIT I'YHIT y [loxeuskii obnacri
BHECTH BIJIMOBI/IHI BIIOMOCTI PO BUMHEHE KPUMiHaNbHE npasonopywenns no €PJ1P.

[TpencTaBHHK 2a8BHHKA Y CY/0Be 3aCiJaHHA HE 3'4BMBCA, HAZae 40 CyAy 3asBY MPO PO3LIs CKAapru 3a
ifOro BiJACYTHOCTI, HA 3a/10BONIEHHSA CKApry HanoArac.

Mpokypop cy/10BOMY 3acijlaHHi 3anepeyysas MPOTH 3a10BOJIEHHS CKapry.

Chijuuit cyjuis, 3aciyxaBiid JIyMKy NPOKYpopa Ta AOCHIOWBILM MAaTepianl cKapry, NpPHXOIHMTh 0
HACTYMHOTO BUCHOBKY.

Y cynoBoMy 3aciiaHni BcraHoBieHo, mo 05.06.2018 poxy rpomaacbka opradizauis «BpatysanHs
IlIupokuue» 3BepHynaca o Bonnosackkoro BIT i3 3adBol0 Npo BYMUHEHEG KPMMIHATBHE NPABOIOPYILEHHS,
nepenbagene cr. 258 KK Ykpaidu, T2 npocunn BHECTH BIINOBIAHI BinoMocti 1o €P/IP.

Bignosinno o cr. 2 KIIK VYkpaidn, 3aBIaHHAMM KPHMIHAJILHOTO NPOBAMKEHHS € 3aXHCT 0CoOH,
CYCMILCTBA Ta JEPHKABM Bil KPUMIHANLHHX NPAaBOIOPYIIEHb, OXOPOHA mpaB, cBOGON Ta 3aKOHHHX iHTepecis
YUACHUKIB KPHMIHAILHOrO NPOBA/DKEHHS, 4 TAKokK 3abelreveHHs WIBHIKOTO, MOBHOMO Ta HEyNmepeKeHOoro
po3CHiyBaHHA i CYOBOr0O pO3INALY 3 THM, 1106 KOXKHMWA, XTO BUMHWB KPMMiHAJIbHE MpaBONoOpylicHHs, GyB
MPUTATHYTHII A0 BiAMOBiZaNnbHOCTI B Mipy CBOEl BUHM, OACH HEBWHYBaTHH He Oye oOBHHYBayeHuit abo
3acyUKeHuid, skoHa ocoba He Oyna nigaHa HeoOIPYHTOBAHOMY MPOHECYATBHOMY TPHMYCY i 1106 10 KOMKHOro
VYaCHUKA KPUMIHALHOTO NPOBA/IKEHHS By.1a 33CTOCOBAHA HAIG)KHA NMPABOBa NPOLEAYPa.

BianosiaHo 1o 4.2 cr. 9 KINK Ykpainu npokypop, KepiBHHK opramy /JI0CyI0BOrO PO3CHiLyBAHHS, CliA4Hil
3000B’73aHi BceGiuHO, NOBHO i HEYMepeKeHO JOCHiIMTH 00CTaBHHH KPUMIHATBHONO MPOBAKCHHS, BHABUTH AK
Ti 0OCTaBHMHH, LU0 BUKPHBAIOTh, TaK i Ti. 110 BHNPaBAOBYKTH Nil03PIOBAHOrO, OOBMHYBAYEHOro, a TAKOXK
ofcTaBuHKl, 010 [OM'SKWYIOTE 44 OOTAKYIOTE HOro [OKAPAHHS, HAMATH 1M HalexHy MpaBoBY OLIHKY Ta
3aBe3neumuTH NPUHHATTSA 3aKOHHUX Ta HeYNnepeKeHUX MpoUecyalbHHX PillieHb.

Bianosinno 10 4.4 cr. 38 KIIK Ykpaiuu, opran 10ocy10Boro posciiaysaHHs 3000B’13aHuiH 3acTocyBaTi Bei
nepenbaueni 3aKoHOM 3ax0au JuiA 3abesneyeHHs eQeKTHBHOCTI 10CY I0BOTO PO3CIiayBaHHS.

Ha nizcrasi 4.1 c1. 214 KIIK Ykpainu, caiunii, 0pokypop HEBIIKIaaHO, ajle He misHime 24 rofind micas
MOOAHHS 3a49BH, MOBIIOMAEHHS MPO BYUMHEHE KpHMiHAAbHE NPaBONOpYLIeHHs a60 micad camMoCTiHOTO BUABACHHS
HHUM 3 By/b-KOro /kepena oOCTaBHH, L0 MOXKYTh CBLAYHTH MPO BYHHEHHA KPUMIHANBHOTO MPaBOMOPYLLSHHS,
3000B’A3aHUA BHECTH BIAMOBIHI BiAOMOCTI 10 €AHHOTO pEECTPY NOCYJIO0BHX PpO3CHiflyBaHb, pO3MOYaTH
po3scifyBaHHs Ta uyepe3 24 roJHHH 3 MOMEHTY BHECEHHS TaKuX BiZOMOCTeil HajaTH 3afiBHHKY BUTAI 3 €IHHOrO
peecTpy /A0Cy/IOBUX po3criayBaHb. Cniguwii, akuil 37ificHIOBAaTMME IOCYIOBe PpO3CIilyBaHHS, BH3HA4AETHCHA
KepiBHHKOM OpraHy 10Cy0BOT0 PO3CTiAYBaHHSL.

3rigno cr. 303 KIMK Vkpainu Ha 1ocyl0BOMY TNpOBaIxKeHHi Moxe OyTH Ockapkena Oe3miATbHICTb
CTiYOTO, AKa MOJArac y HEBHECCHHI BinoMocTelf Mpo KpUMiHalbHE NPABONOpPYLIEHHA 10 €IHHOrO peecTpy

JI0CYIOBHX PO3CiifyBaHb Micas OTPUMAHHS 33sBU PO KPHMiHAMIbLHE MPaBONOPYIIEHHS.
BonHoBaCcLKWIA PaitoHH M Cya
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Criguwmit, npokypop, iHma ciyxbosa ocoba, ynoBHOBaKeHa Ha TPUHHATTA Ta peccTpalliio 3aaB i
NOBIAOMACHL PO KPUMIHANBHI MPAaBONOPYWICHHS, 3000B’A3aHI MPUHHATY Ta 3apeecTPyBaTH Taky 3adBY HU
noBigomneHHs. BiaMoBa y npuiinustTi Ta peectpauii 3as8y¥ UH MOBITOMIEHHA NMPO KPUMIiHaNbHE MPaBONIOPYIIEHHA
He oMY CKAEThCA.

YNHHHUM 3aKOHOIABCTBOM YKpaiHu He nepeabateHo sKoIHUK MifcTas, 3a AKX YOBHOBAXEHA 0coba Moxke
MPHHHATH PiLICHHA HE BHOCHTH BiAnoBitHi Bigomocti Ao €P/IP woje 3asBH npo 3104MH.

Ipote, uunnuii Kpuminansuuii npouecyansHuii kojgexe Ykpainn He nepenbauae mpapa 1ocafoBHX OcCi
OBC BMHOCHTH «IMCTU», B SKUX MOBIAOMIATH NPo HeBHeceHHs Aanux a0 €PJIP nicas oTpHMaHHA NOBIAOMICHHA
Npo BUMHEHHA KPHMIHAIBHOTO MPaBONOPYLIEHHS.

Bignosinno mo cr. 19 Koucratyuii Ykpaluu oprauu JepxaBHoi BJaiW Ta OpPraHH MiCIEBOro
CaMOBpAAYBaHHA, X 110can0Bi 0co0M 3000B'A32H1 AIATH JIHLIE HA NIACTABI, B Me)KaX MOBHOBaXEHL Ta ¥ crnocid, mo
nepenbaveHi KoHCTHTYLIER Ta 3aKkOHAMH Y KpaiHH,

Bianosinno 1o ¢t1.12 3akony Ykpaiuu «[Ipo 3BepHeHHS rpoMaisH», Aid Uboro 3aKoHY HE NMOIIHPHETHCA
Ha MOpPANOK PpO3risay 3adB | CKAapr rpoMajsiH, BCTAHOBJIEHWA XPUMIHANLHUM MpOLECYalbHUM, LUBINBHO-
NpouecyaibHHM, TPYA0BHM 3aKOHOIABCTBOM, 3aKOHOAABCTBOM NP0 3aXMCT €KOHOMIYHOT KOHKYDEeHLUIl, 3aKoOHaMH
Yxpaiuu "lNpo cymoyerpiii i crarye cyuiis" Ta "[Ipo aoctyn jo cynoeux pimeHs", «KogekcoM ajiMiHICTPaTHBHOTO
CYA0YMHCTBA Y KpatHu».

Tobro jmaHa 3asBa (MOBINOMIEHHS} NP0 BUUHEHHA KPUMIHANLHOrO NPABONOPYLIEHHS, BIINOBIAHO 10 CT.
214 KIIK VYxpainu Tta Hakasy T'eHepanbuoi mnpokyparypd Ykpainuw «[lpo enusuii peectp ZocyI0BHX
posciiayBasy Bin 17 cepnus 2012 poky 3a Ne 69 ninsrana peectpauil Ta NogaibmioMy po3risiy B NOPAIKY
KPUMIHAIBHO-IIPOLECYANLHOTO 3aKOHO1aBCTBAa YKpaiHu.

Kpim Toro nepesipuBluM MaTepiaiu, JOAaHI A0 CKApru, CHIAYMi CyAOs TPHXOAMTH 10 BHCHOBKY IO
ICHYIOTH ODIPYHTOBaHI CyMHIBH B MPaBOMIPHOCTI BIAMOBH BHeceHHs 3asu 1o €PJIP, tomy ckapra ninnsrae
3aOBOJICHHIO YaCTKOBO.

Bianosizno 1o ¢1.307 KITK yxBana cniauoro cyadi 3a pe3yibTaTaMK pO3I/sAy CKAprid Ha Oe3Mis/IBHICTE
Mif1 9ac 10Cy/10BOr0 pO3ciilyBaHHa Moxe OyTH rpo 30008'43aHHS BUMHUTH NEBHY AiI0.

Ockinexn wactuolo 2 ¢1.307 KIIK Ykpainu He mependaducHO BH3HAHHA CIHIIYUM CY/AICIO HE3AKOHHOW
6e3aiAMBHOCTI CIIAYOr0 Ml Yac POIIANY CKapr Ha i uM Oe3isNBHICTE OPraHiB AOCYJA0BOTO PO3CIiLYBaHHS,
Oyab-sAKi MiJICTaBM JUIN 3a10BOJNEHHA 1i€] BUMOr# CKapri rpomajickkoi opradizauii «Bparysamns [llupoknse»
BIZICYTHI.

YpaxoByi09n Te, 110 HEBHECCHHS BiIOMOCTEH NPO KpMMiHAllbHE MPABOMOPYLUEHHA 10 €QMHOrO peecTpy
AOCYIOBHX PO3CTiAyBaHb MICAA OTPAMAHHA 3a4BH NP0 KPHMIHAIGHE OPABONOPYLICHHS, € CYTTCBHM MOPYLICHHAM
CAIJYUM BMMOT 3aKOHY, CYI TPHXOAHTL [0 BHCHOBKY [P0 HASBHICTH MPaBOBMX MiJCTaB JUI YacTKOBOTO
3a/J0BONIEHHA CKaprH.

Kepytounce c1.c1. 303-307 KIIK Yxpainu, caiguuit cyiis

YXBAJIUB :

Ckapry rpomajcekoi opraizauii «Bpstyeanus Illnpoxune» Ha Oe3is/IbHICTh CHIZYOr0, SKa MONArae y
HEBHECEHHI BilOMOCTEH NP0 KPHMMiHaJbHE MPaBOMOPYIIEHHS 10 €IMHOrO peecTpy NOCYA0BHX POICIIAYBaHb -
3a[J0BOJIBHHTH 4YACTKOBO.

30008's3aTH nocanoBux oci6 Bonnosackkoro BII T'YHIT B Jloneuskiii oGnacti BHeCTH BimomocTi nmpo
KPHMiHaNbHE NPaBONOPYLICHHA 32 3afBOK0 rpoMancekoi opranizanii «Bparysauus Lllupoxuue» sin 05.06.2018
poxy f0 €1HHOIO peecTpy J0CYJOBHX PO3CIlilyBaHk MPO BYMHEHHS 3I09HHY 3a cT. 258 KK Yxpainn.

B iAwii yacTiHi ckapry 3anmiuuTH Ge3 3a10B0OAEHHS,

VYxBana 0cTaTo4Ha, OCKapeHHIO He MiUIArac.
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2.7.2. Seizure of real estate of civilians
for using in personal purposes

On the occupied territory, there are numerous incidents
that the members of the IAGs seize the real estate
of civilians to use it for personal (for example, for
accommodation) rather than for defensive purposes.
The authors of the report did not manage to find victims
of such illegal actions committed by service personnel
of the AFU and voluntary battalions of Ukraine.

Oleksandrov case!®”

In September 2017, Volodymyr Oleksandrov reported to
Druzhkivka police unit (in Donetsk oblast) that a proxy
to the leadership of local occupation administration
illegally occupied his house on the occupied territory
and has used it for accommodation. Moreover, according
to the victim, the alleged perpetrator has taken certain
belongings from the house (furniture, household
appliances) to an unknown direction.

As the police did not react within 24 hours, Volodymyr
submitted a complaint to the investigative judge of local
court. In this complaint, he requested to recognize the
inactivity of the police investigators illegal and oblige
them to enter information on this offence into the URPL

Several days later, Volodymyr received the response to
his report from the police. It read that since the offence
had been committed on the occupied territory, it was
impossible to verify the information in this report. Thus,
the police officers do not see material elements of any
crime.

The investigative judge satisfied Volodymy1’s complaint
in full and obliged the investigators to start a pre-trial
investigation.

After the victim had complained to the local prosecutor’s
office, the police started the investigation as requested
by the investigative judge. After another complaint,
Volodymyr was questioned as the victim.

No other investigative/search action was taken,
notwithstanding that the victim notified the police in his
report that the name, date of birth, address and other
information about the perpetrator was known to him.

It is worth noting that the police only qualified the crime
under part 3 of Article 183 of the CCU (theft) and ignored
the fact that after looting, the perpetrator used the house
for living there (infringement on inviolability of housing,
Article 162 of the CCU).

Surzhenko case'?

In early October 2014, persons not known to Halyna
Surzhenko broke into her private house (in Lutuhyne

19 The name (first name, patronymic, last name) of the victim has
been changed.

"9The name (first name, patronymic, last name) of the victim has
been changed.

district on the occupied territory of Luhansk oblast) and
misappropriated the property available in the house
(household appliances, furniture, personal belongings of
her family). Since Halyna had to flee from her settlement
due to the armed conflict, later the same persons started
using this house for living there. The neighbours told
Halyna that a man who called himself “a Russian
officer” and a woman lived there as a family.

In 2018, the victim filed a report to the police unit in her
new place of residence (Sloviansk, Donetsk oblast). She
requested police to start a criminal proceeding under
part 3 of Article 185 (burglary) and part 1 of Article 162
of the CCU (infringement on inviolability of housing).

Later, the police updated Halyna that the information
from her report was entered into the URPI, and pre-
trial investigation was launched. She was questioned
as the victim, and the case-file was then transferred for
the prosecutor who was expected to establish that the
case falls under jurisdiction of the pre-trial investigation
authorities of Luhansk oblast.

Unlike in the similar case analysed above, the police
only qualified the crime against Halyna under part 1 of
Article 162 of the CCU (minor offence) and ignored the
crime of theft from her house (serious/grave crime).

In March 2018, the victim filed a written request to
the investigator to update her on the progress in
investigation. She requested inter alia to tell her which
pre-trial investigation authority the case-file was
transferred to. Her request remained unanswered.

Zvieriev case!

In spring 2015, a Russian service person and a local
woman settled in the house of the Zvieriev family on
the occupied territory of Donetsk oblast without their
authorization. During the next two years, they used
the house for accommodation. In 2017, they moved out
taking all the valuables with them.

The victim Nadiia Zvierieva filed a report to police. She
knows nothing on the results of consideration of her
report. At the same time, she independently identified
the woman who was residing in her house based on the
photos on social media networks.

One year before the unauthorized settling into the house,
the members of the IAGs misappropriated the non-
residential premises that also belonged to the Zvieriev
family.

The family reported this fact to the police unit in Dnipro,
only to receive the response that the police sees no
material elements of a crime in this fact.

The family did not challenge the inactivity of police,
since it was considered pointless.

"""The name (first name, patronymic, last name) of the victim has
been changed.
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Letter of the police in response to a report of a criminal offence

COMMENTS

In the cases that concern using of the civilian housing
as the defensive buildings by the AFU, some persons
accept this because it is dictated by military purposes.
At the same time, the community is concerned with
the systemic looting and lack of adequate response on
the side of law enforcement agencies, local authorities
and military command to crime reports filed by the
civilians. This compromises the authority of the AFU
among the local population. The authors of the report
also believe that in each individual case the military
command should thoroughly investigate whether using
civilian housing as defensive buildings is dictated by
absolute military necessity, especially where such use

causes major financial damage to the civilians. One main
concern is that the mechanism of compensation for such
damage is lacking in Ukraine.

In the cases of misappropriation of the civilian real
estate on the occupied territory and using it for
accommodation of the families of the representative
of occupation authorities, the National Police often
refused the victims to enter the information on the
respective criminal offences to the URPI, referring
to their inability to verify the victims’ reports and to
examine the respective housing. As the victims do not
believe that restoration of justice is possible, they often
disregard their opportunity to challenge the inactivity
of law enforcement officers.




E. PROBLEMS AND DRAWBACKS
OF OFFICIAL INVESTIGATIONS

1. Failure to enter information on criminal offences
to the URPI

In the crimes committed on the occupied territories (in
particular, infringements on inviolability of housing),
the pre-trial investigation authorities sometimes fail to
enter information from the victim’s report to the URPI,
referring to their inability to examine the crime scene
and identify perpetrators. This is not in keeping with
part 1 of Article 214 of the CCP of Ukraine''?.

The law sets forth that an investigator/prosecutor is
obliged to promptly (not later than in 24 hours) enter
information on a criminal offence in the URPI and
start an investigation, and that the investigation can be
closed later if an investigator finds out that the crime
scene is not available or if other reasons for closing the
investigation as provided for by the CCP of Ukraine are
found. Lack of physical access to the crime scene cannot
be referred to as the reason for refusing the victim in
starting an official investigation.

2. Problems with establishing jurisdiction/identifying
an authority responsible for pre-trial investigation

2.1. In a number of cases, territorial jurisdiction is
established in a way that the pre-trial investigation of
criminal offences committed on the occupied territories
is entrusted with the authorities located far from the
crime scene (for example, in a place of residence of
victims or most of witnesses) or having poor transport
accessibility (poor road or railway communications)'®.
For example, the crimes committed in Zhovtnevyi
district of Luhansk are currently under territorial
jurisdiction of Troitske police unit (Troitske district of
Luhansk oblast is around 230km from the crime scene
and 150km from Sievierodonetsk, which is currently
the capital of Luhansk oblast). This causes unjustified

12 See Oleksandrov case, Zvieriev case, case of Osypov, Boiko and
others.

13 See Luhanskyi case and Konievy case.

complications for the investigation. The investigator
cannot conduct most investigative/search actions on
his/her own - for example, thoroughly question victims
and witnesses who often are not able and willing to
travel 100-200km along impassable roads or walk large
distances by foot. That significantly affects the quality
of investigation. Moreover, the victims” access to the
case-file is complicated too.

In Luhansk oblast, the territorial jurisdiction over such
cases is determined by the orders of the Head of High
Specialized Court of Ukraine for Civil and Criminal
Cases “On Identifying the Territorial Jurisdiction of
the Cases” # 271/0/38-14 of 02.09.2014, # 29/0/38-14
of 12.09.2014, # 56/0/38-14 of 08.12.2014. These orders
determine that the respective criminal proceedings are
under territorial jurisdiction of local general courts
and courts of appeals located in the ATO area. In
Donetsk oblast, it is established by the joint order of
the Prosecutor’s Office of Donetsk oblast and the MDNP
in Donetsk oblast “On Ensuring Effective Pre-trial
Investigation and Procedural Supervision of Criminal
Proceedings” # 100xs/72 of 20.01.2016. It was adopted
based on the above-mentioned orders of the High
Specialized Court (thus, if the orders are amended or
new orders are adopted, the joint order will have to be
amended, too).

In establishing territorial jurisdiction, priority should
be given to pre-trial investigation authorities located
in administrative centres/capitals of the respective
oblasts and in the settlements that are as close to them
as possible. In Donetsk oblast, these could be towns
and cities such as Kramatorsk, Sloviansk, Bakhmut,
Kostiantynivka, Mariupol. In Luhansk oblast, towns
or cities such as Sievierodonetsk, Lysychansk, Rubizhne.

2.2. Certain criminal proceedings see unjustified delays
in determining the responsible authority and/or re-
qualification (additional qualification) of a crime.

For example, the Avramov case was investigated by
police unit in Kyiv from May 2015-May 2018, while the



crime had been committed in Donetsk oblast. Moreover,
although the victim was released in May 2015, as of
May 2018, the case is still investigated under part 1 of
Article 115 of the CCU (intentional deprivation of life). It
proves that the investigator neglects the case since May
2015, and the prosecutor does not provide procedural
supervision.

3. Failure of law enforcement officers to act promptly

3.1. Certain criminal proceedings observe that the
law enforcement fail to promptly address the crime
reports and/or come up with clear investigative leads
that should be verified in the course of investigation.
Moreover, the investigative/search action plans,
including priority action plans, are often lacking at the

initial stage of investigation™.

3.2. The investigative/search action plans at the next
stages of criminal proceedings analysed in this report
often were very formal actions - so as just “to tick the
box”. They missed the list of specific investigative/
search action to be taken and tended to ignore
particularities of the crimes'.

4. Delays in interrogating the victims

Some criminal proceedings see unjustified delays in
interrogating the victims/injured parties and plaintiffs
(as well as involving them to the criminal proceedings
as the victims)'®. For example, in Serhiichuk case, the
plaintiff who had reported deprivation of life of her
relatives in September 2014 was not interrogated as
of September 2016. In Konievy case, the plaintiffs were
only interrogated in almost a month after the pre-trial
investigation had started.

5. Lack of diligence in investigative/search actions

5.1. In most criminal proceedings, the investigative/
search actions were inconsistent, not targeted (not
contributed to verification of certain investigative lead)
or superficial. Sometimes they were absurd'".

5.2. The investigators failed to question all persons who
might know the circumstances of crime. In some cases,
the questioning was superficial'*®.

5.3. Investigators” instructions to police officers to carry
out investigative/search actions were often superficial
and senseless. The police officers also tended to
implement these instructions only “to tick the box”.

4 See Luhanskyi case and Butenko case.

15 See Luhanskyi case and Konievy case.

¢ See Serhiichuk case and Konievy case.

7 See Udovenko case, Luhanskyi case, Chernov case, Khorolski case.
118 See Sydorenko case, Luhanskyi case, Nefiodov case.

9 See Luhanskyi case, Serhiichuk case, Nezhdanova case, Konievy
case.

5.4. The investigators made unjustified delays in taking
certain investigative/search or procedural actions'®.
For example, in the Konievy case the investigator only
instructed to seize their vehicle that remained under
control of the members of the IAGs eight months after
the victims had been released from illegal detention
and interrogated.

5.4.1. Unjustified delays in arranging and conducting
forensic examinations are observed too. Sometimes
the investigators arranged examinations that seemed
senseless at the respective stages of investigations'.

For example, in the Dmytrenko case, the victim was
released from illegal detention back in the summer
of 2014. The investigation of crimes against him was
renewed in February 2015'% The investigator only
arranged forensic medical examination of his bodily
injuries in September 2016, and the forensic ballistic
examination to identify the bullet extracted from his
body was only arranged in November 2016. In the case-
file, there is no information that could have justified
such delays. In summer 2014, the victim received health
care in a hospital in Kyiv - specifically, he had a bullet
extracted from his body. Thus, the circumstances of this
crime were known to the law enforcement officers on
the government-controlled territory back at that time.

5.4.2. Unjustified delays in interrogating the service
personnel of the AFU and other military formations of
Ukraine as the witnesses are observed too. One of the
reasons is that the investigators and police officers lack
access to information of the staff, location and movement
of military units'®. For example, in the Udovenko case,
the investigator was unable for more than a year to
repeatedly question the service personnel who were
most likely the witnesses of the crime.

5.5. Law enforcement officers do not adequately use the
opportunities offered by current forensic technology,
tactics and techniques'.

5.5.1. They almost always fail to use available forensic

methods and tools to document the appearance of

perpetrators (in particular, with regard to the members

of the IAGs in the cases of illegal deprivation of liberty

and torture):

- description of the appearance of perpetrators in
procedural documents (reports of the interrogation
of victims normally miss the detailed description of

120 See Konievy case, Makarenko case, Chemov case.

121 See Nefiodov case, Dmytrenko case, Bondarenko case, Udovenko
case, Hryshyn case.

22To explain why they started the new investigation, the law
enforcement referred to the fact that the case-file of the investigation
started earlier remained on the non-government-controlled territory.

123 See Udovenko case, Butenko case, Chernov case.

124 See cases on illegal deprivation of liberty and abductions of the
civilians.



the appearance of perpetrators. At best, they refer
to their membership in the IAGs, nicknames, etc.);

- composite sketches/identikit images (the investigators
do not take actions to produce identikits).

5.5.2. The law enforcement authorities only on occasion
use the opportunity that the victims are able to recognize
the perpetrators and objects from photographs, video
records, from the forensic records, etc.

5.5.3. Graphic record of the evidence - drawing sketches,
mapping, etc. - are rarely used either. This is particularly
relevant to the crimes related to the detention of civilians
in illegal detention places in which the sketch/mapping
could help document a lot of critical information about
the place of detention.

6. Failure to conduct investigative actions requested
by the victims

In almost all criminal proceedings under review, the
investigators satisfied the motions of the victims that
requested specific investigative actions, but these actions
have not been taken or were taken with significant
delays'®.

7. Untimely removal from the missing persons list

After having been released from the detention places in
the occupied territory, certain civilians were apprehended
by police in the government-controlled territory because
they were on a missing persons list. For a long time, the
pre-trial investigation authorities were not updating the
databases with information on locating the persons they
searched'.

For example, in the Dmytrenko case, the victim had
been released from an illegal place of detention on
the occupied territory in summer 2014. That became
known to the law enforcement officers not later than in
February 2015 when the investigation in his case was
renewed. However, he was still on a missing persons
list as of August 2016. He was twice detained on the
checkpoints in Donetsk and Luhansk oblasts and taken
to local police units.

8. Lack of effective methods of solving crimes related
to artillery shelling

In the case of deprivations of life or injuries of civilians,
destruction or damage to property caused by artillery
shelling of the government-controlled territory, the
investigative/search actions are usually limited to the
examination of crimes scenes and the questioning of
victims. The investigators qualify such offences under
Article 258 of the CCU as terrorist acts. Later, the case-
files are transferred to investigative units of the SSU that

125 See Luhanskyi case, Udovenko case, Yashchenko case.

126 See Dmytrenko case and Hryshchenko case.

have jurisdiction over this offence. Sometimes, these are
the SSU officers who conduct the initial examination of
the crime scene. In most cases, the victims know nothing
about the progress in investigations. At the same time,
certain investigative actions are taken upon the victims’
requests.

It would appear that one of the reasons why other
investigative/search actions are not taken is that the
forensic methods of solving these offences are not utilized.
It is evident that bringing perpetrators to liability is
problematic as there is no access to the occupied territory.
At the same time, the investigators should properly
document the crime scene and use forensic/military
examination to at least identify the direction of shots -
and the distance of shots, if possible - and document the
facts to damage to the property and its amount.

Notwithstanding this, the authors of the report believe
that due to large number of shelling and damage caused
by shelling, documenting the facts of shelling and of
the damage is impossible unless the procedure for
examination and identification of the circumstances
of artillery shelling is temporarily simplified. For
example, procedure to determine the amount of
damage could be simplified in a way so that it does
not require the expert on-site visit and is based on
photos and other materials that provide information
about the property (the technical certificate of a house,
certificate of damage, etc.), provided that the findings
of such expert examinations can only be used for the
purposes of criminal proceedings. This data could be lost
over time - for example, if the housing is rebuilt. This
simplification also seems to enable the government to
summarize the respective information on the total cost
of the destroyed/damaged housing'?.

9. Lack of investigators” access to the crime scene on
the occupied territory

In the crimes committed on the occupied territories, the
investigators are unable to examine the crime scene and
take other investigative/search actions on temporarily
occupied territories, which further complicates the
investigation. This concerns the cases of infringement
on the inviolability of housing of the civilians on the
occupied territories, destruction of damage caused by
artillery shelling, deprivations of life of the civilians, etc.

The authors of the report believe that in such cases the
investigators should take at least those investigative
actions that are possible without access to the occupied
territory - for example, involving the victims in
identifying the perpetrators and objects based on
photographs, video records (including videos from the
Internet), from the forensic records, through drawing
sketches, mapping, etc. In most cases, the investigative
actions are only limited to questioning of the victims'#.

127 See cases on artillery shelling, including Dovhal case, Churenko
case, Kukharski case.

128 See Serhiichuk case.



10. Lack of a unified approach to qualification of crimes
related to infringements on inviolability of housing
in the occupied territory

The police investigators apply different approaches
to qualifying the actions of the members of the IAGs
related to looting of the civilian housing in the occupied
territory and using this housing for accommodation.
In some cases, they are only qualified as burglary
(serious/ grave crime), in others, as infringement on
the inviolability of housing (minor offence).

According to the authors of the report, these cases
entail multiple counts. Thus, they should be qualified
cumulatively as the crimes stipulated by the respective
parts of Articles 162 and 185 of the CCU (with a possibility
to be further re-qualified under Article 433 “Violence
against the population in the war zone” and Article 438
“Violation of the rules and customs of warfare”). Even
if there is no person notified of suspicion in the criminal
proceeding, correct legal qualification at the initial stages
of the investigation is critical to address various civil and
administrative cases involving the victims.

11. Lack of information exchange between various pre-
trial investigation authorities on criminal proceedings

This problem is exemplified by the Konievy case - the
military prosecutor’s office transferred an indictment
upon other criminal proceeding for trial in absentia of
a person who was allegedly involved into maintaining
a place of detention where the victims were kept in
custody. At the same time, Oleksandr was not involved
into this criminal proceeding as the victim or the witness.
The investigator probably did not know that other pre-
trial investigation authority conducted a proceeding on
the illegal deprivation of liberty of Oleksandr.

12. Lack of proper procedural supervision of pre-trial
investigations

In many criminal proceedings under review, the
prosecutors did not provide adequate procedural
supervision of the observance of the law in pre-trial
investigations'®.

13. Lack of adequate response of the law enforcement
agencies to looting of civilian housing by the service
personnel

The police investigators are not able to identify elements
of crime in the actions of the service personnel, because
they lack access to the houses and information on staff
of military units deployed in the respective settlements,
and because the military command tends to deny these
crimes™.

14. Lack of the victims” awareness of the progress in
the investigations

Most victims do not have complete information about
the progress of pre-trial investigations. That is true for
all types of the reviewed crimes. The victims do not
use their right to learn the case-file in full. One of the
reasons is that after the case was transferred to the new
pre-trial investigation authority, the victims were not
updated respectively. A pre-trial investigation authority
that conducts the investigation is often located far from
the crime scene or place of residence of a victim. That
complicates access to the case-file®!. At the same time,
the investigators often ignored written requests of the
victims. Moreover, the overwhelming majority of the
victims were not assisted by the lawyer and did not
benefit from free legal aid"

129 See Luhanskyi case, Nezhdanova case, Udovenko case.
130 See Chapter 2.7.1 of this report.
131 See item 2 of this Chapter.

132 See Tokariev case, Surzhenko case.




EECOMMENDATIONS

TO THE VERKHOVNA RADA OF UKRAINE:

1. To promptly consider the draft law on the State
Bureau for Military Justice # 8387 of 21.05.2018 the
final and transitional provisions of which stipulate
amendments to Article 226 of the CCP of Ukraine -
namely, the following crimes are meant to fall under
jurisdiction of the new special law enforcement agency:
1) war crimes’; 2) crimes against peace, humanity and
international order, 3) crimes committed by service
personnel of military formations, intelligence and law
enforcement officers of Ukraine, 4) crimes committed on
the territory of military units, organizations, institutions,
other locations of permanent and temporary deployment
of the AFU and other legitimate military formations, etc.

When considering this draft law, the Parliament should
bear in mind that the new special law enforcement
agency should first of all comply with the criteria of
independence, impartiality and accountability to civil
society. At the same time, a reasonable approach to
determining the staffing of the new agency, location of
key investigative units and qualification requirements
to the job candidates should be used. The authors of the
report believe that the lack of staff and the qualifications
of the investigators, and the remote location of the
investigative units from the area of hostilities might
prevent the new body from performing on the tasks
entrusted with it by the law.

2. Establish the right of the natural person who is the
victim of any crime to compensation at the expense of
state budget of moral damage in case of ineffective pre-
trial investigation of his/her case either by amending
the Law of Ukraine “On the Procedure of Compensation
of Damage Caused to a Citizen by Illegal Activities
of the Investigative and Search Authorities, Pre-trial
Investigation Authorities, Prosecutor’s Offices and
Courts,” or by adopting a separate law. In addition,
the legal term “ineffective pre-trial investigation” should
be provided for in the respective law and in the CCP of
Ukraine (Article 3) along with clear criteria that will help
the courts evaluate the effectiveness of investigation.

138 Hereinafter the term “war crimes” is used as stipulated by Chapter
XIX of the CCP of Ukraine.

3. To provide legal regulation to the mechanism for
determining territorial jurisdiction in the area of the
Operation of United Forces by entrusting the Head of
the Supreme Court with determining the jurisdiction
and obliging him/her to promptly review current
jurisdiction taking into account the recommendations/
positions of the State Court Administration of Ukraine,
Prosecutor-General’s Office of Ukraine, and the MIA of
Ukraine (the Head of the Supreme Court currently has
such powers only in the context of the ATO which was
completed on 30 April 2018). To this end, the Parliament
should either amend Article 1 of the Law of Ukraine
“On Administration of Justice and Criminal Proceedings
due to the ATO” and the Law of Ukraine “On the
Peculiarities of State Policy on Ensuring Ukraine’s State
Sovereignty over Temporarily Occupied Territories in
Donetsk and Luhansk Oblasts,” or adopt a separate law.

This recommendation is explained by the need to review
territorial jurisdiction as determined by the instructions
of the Head of High Specialized Court of Ukraine for
Civil and Criminal Cases, especially for Luhansk oblast
(see para 1.2 of Chapter 1 of the report).

TO THE PROSECUTOR-GENERAL’S OFFICE OF
UKRAINE / MAIN MILITARY PROSECUTOR-
GENERAL’S OFFICE:

1. To approve a separate instruction to call the heads

of regional and local prosecutor’s offices in Donetsk

and Luhansk oblasts, in particular, of the Military

Prosecutor’s Office of the United Forces (military

prosecutor’s offices of Donetsk and Luhansk garrisons)

to strengthen supervision over the observance of the law
in pre-trial investigations of criminal offences related to
an armed conflict, namely:

- that the prosecutors should provide procedural
supervision through issuing with reasonable
intervals the mandatory instructions to the
investigators on investigative/search and other
procedural actions within the timeframe clearly
specified by the law or the prosecutor, and closely
supervise how the investigators implement these
instructions;



- that in the case of ineffective investigation, it should
be proposed to the head of pre-trial investigation
authority to remove the investigator from the pre-
trial investigation and appoint another investigator.

TO THE PROSECUTOR-GENERAL’S OFFICE OF
UKRAINE / MAIN MILITARY PROSECUTOR-
GENERAL’S OFFICE AND THE MIA / NATIONAL
POLICE OF UKRAINE:

1. Develop a unified approach to the legal qualification
of criminal offences related to infringement on the
inviolability of housing on the occupied territory (looting,
settling in the house and using it for accommodation).

2. Provide training/further training to the staff of
prosecutor’s offices and police investigators on the basics
of IHL and ECtHR standards in conducting official
investigations.

TO THE MIA OF UKRAINE / NATIONAL POLICE
OF UKRAINE:

1. Jointly with the Prosecutor-General’s Office of Ukraine

and research institutions of the MIA of Ukraine, develop

the following forensic techniques to investigate conflict-
related criminal offences, and train the investigative
units on using them:

- on investigating crimes against life and health,
liberty, honour and dignity of a person, crimes
against property and infringements on the
inviolability of housing (high priority), as well as
other crimes committed on the temporarily occupied
territory of Donetsk and Luhansk oblasts;

- on investigating crimes against the civilians
committed by the service personnel of the AFU and
other military formations of Ukraine in the context
of ATO/Operation of the United Forces in Donetsk
and Luhansk oblasts;

- oninvestigating crimes related to artillery shelling
of the government-controlled territories of Donetsk
and Luhansk oblasts.

The techniques should be based on international
experience on documenting the respective types of
crimes, including the Manual on Effective Investigation
and Documentation of Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (the
Istanbul Protocol).

2. To adopt a separate instruction to call the heads of

the MDNP in Donetsk and Luhansk oblasts and heads

of investigative units subordinate to them:

- to ensure obligatory, universal and timely entering
of information on criminal offences committed on

temporarily occupied territories of Donetsk and
Luhansk oblasts into the URPI;

- to ensure that there is no unjustified delay in the
investigative/search actions, including upon the
motions relating to victims;

- to ensure that there is no delay in removal of the
missing/abducted persons from a missing persons
list after their whereabouts are identified.

TO THE MINISTRY OF JUSTICE OF UKRAINE:

1. Develop amendments to the Instruction on arranging
and conducting forensic examinations and tests/
technical guidelines on arranging forensic examinations
and tests (Order of the Ministry of Justice # 53/5 of
08.10.1998) to approve the simplified procedure of
forensic examinations, including ballistic examination
(examination of the traces of weapons, shots and
circumstances of shots) and explosives examination)
and construction and technical examination (in terms
of determining the cost of repair works to fix the
consequences of an explosion/fire) that the investigators
arrange in criminal proceedings on artillery shelling of
the government-controlled territories of Donetsk and
Luhansk oblasts committed by the members of the IAGs.
The authors of the report believe that the simplified
procedure would enable to receive expert opinions on
the distance and direction of shot, type of weapons, and
cost of repair works to fix the house or its parts after the
explosion/fire caused by shelling.

TO THE MINISTRY OF DEFENCE OF UKRAINE/
GENERAL STAFF OF THE AFU:

1. Before the State Bureau for Military Justice or other
special law enforcement authority is established and is
functional:

- tocarry out internal investigations of the known facts
(including those reported by the citizens and NGOs)
of the looting of civilian housing by the AFU service
personnel (for example, with regard to the situation
on Zelenyi Hai St. in Mariinka); in the context of
pre-trial investigations, to verify whether the use of
housing as defensive buildings was justified;

- to enable the police investigators to take investigative/
search actions for identifying the circumstances of
the respective criminal proceedings and help them
obtain information on the staff of military units that
were deployed in the respective settlements.

2. To promptly conduct internal investigations and bring
to disciplinary liability the commanders who failed to
timely report the disappearances of their subordinate
service personnel as long as that causes significant
delays of pre-trial investigations.
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JUSTICE FOR PEACE IN DONBAS
COALITION OF HUMAN RIGHTS ORGANIZATIONS AND INITIATIVES

https:/ /ifp.org.ua/

The Coalition is an informal union of 17 human rights organizations and initiatives, which was founded in 2014 in
response to the outbreak of the conflict in Donbas. Most Coalition members are public associations of Luhansk and
Donetsk regions. The mission of the Coalition is to build a sustainable and just peace in Donbas by consolidating
the efforts of civil society institutions to ensure proper respect for human rights and freedoms.

Coalition members cooperate to collect, systematize and save the evidence of human rights violations committed
during the armed conflict in eastern Ukraine. According to members of the Coalition, bringing perpetrators to
justice is a prerequisite for the restoration of peace and reconciliation in eastern Ukraine.


https://jfp.org.ua/

EASTERN-UKRAINIAN CENTRE FOR CIVIC INITIATIVES (EUCCI)

http:/ / totalaction.org.ua/

The EUCCI is non-governmental, non-profit organization established in December 2002 in Luhansk. The mission
of EUCCl is to develop and maintain the ability of the Ukrainian society to face current challenges based on the
principles of democracy and the rule of law through education, advocacy and research.

Since the beginning of the armed conflict in Donbas, main activities of the organization include documentation of
gross human rights violations that occurred during the conflict in eastern Ukraine; facilitation of the restoration
of peace in the east of the country.

The EUCCI is one of the founders of the Coalition “Justice for Peace in Donbas.”

Contacts:

73G Ryzka Street, 25th floor, TM-17, Kyiv, 04060, Ukraine
Tel.: +38 (044) 578-14-38, + 38 063 640 96 40

E-mail: zahyst@gmail.com
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HUMAN RIGHTS GROUP “SICH”

The NGO “Human Rights Group Sich” was incorporated in July 2014 and is a legal successor of civic initiative
4REVA that united activists around the advocacy campaign for human rights of persons illegally detained in
the case of “Dnipropetrovsk terrorists” back in 2012, and then of Euromaidan protesters who were beaten and
detained in Dnipropetrovsk.

The mission is to contribute to the establishment of the model of relationships between the government and the
community that will guarantee the observance of rights, freedoms and respect to dignity of every citizen of Ukraine.

Key directions of activities:

Human rights Group “Sich” provides free legal consultations for persons whose rights were violated on various
legal issues: legal consultations and legal aid to disadvantaged populations, comprehensive legal aid to everyone
affected by an armed conflict in eastern Ukraine, including the ATO participants and their family members,
internally displaced persons, family members of the deceased and missing persons, former prisoners, hostages,
victims of torture, volunteers who provided assistance to the armed forces and civilians, population at the contact
line; legal aid to citizens in custody and in prisons; representation of our clients in national and international courts;
developing and advocating for legal acts in the interests of those affected by an armed conflict in eastern Ukraine;
raising legal awareness, legal education of population, training on the standards of work with target audiences.

Contacts:

31/30 Sviatoslava Horobroho St., Dnipro, Ukraine
Tel.: +38 (056) 767 39 87; (095) 90 333 61; (068) 762 000 9
E-mail: pgsichdnipro@gmail.com

https:/ /www.facebook.com/pgsich/ ?fref=ts
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CIVIC COMMITTEE FOR THE PROTECTION OF CONSTITUTIONAL RIGHTS
AND CIVIL LIBERTIES

The organization was founded in 1997. Prior to the onset of an armed conflict in Donbas, the organization was
based in Luhansk.

Key goals of the activity are to contribute to the development of open, democratic, legal society, analysing human
rights situation and providing legal aid. Since 2014, the organization is based in Kyiv.

Key directions of the activity are protection of those affected by the war, internally displaced persons, injured,
detained persons and persons who lost their housing, and prevention of further violations.

The organization’s methods are strategic litigation and advocacy.

Contacts:

1A Kurhuzova St., building 3, apt. 128, Vyshhorod, Kyiv oblast, 07300, Ukraine
Tel.: +38 (099) 533 20 49, (050) 520 83 03.

E-mail: comitet2015@gmail.com

https:/ /www.facebook.com/zahystNGO/ .
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